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ACKNOWLEDGEMENT

andlthereforeJshouldibellavoidediasifarlasipossible IHowever,Idisputellin

itselflisieitherlbadinorgood,tbutthowlitlgetsthandleddeterminesitsinature.
Iflitdisinotlproperlyladdressed,Nitldisturbsithelpeaceloflindividualslandlsocieties,
butlifidonelproperly litiprovideshnlopportunityltolgivelwayltolandlccommodate
newlithoughtslandlideas.IMediationlthereforelappliesithellvaluellofialpeacefullyet
simplelsolutionftolaldispute.

ChristopherdW MMoordinthisbook ThéMediatiorProcessiPracticallStrategiesforiResolving
DisputesiwritesiMediationistheinterventionlintolMisputelbrhegotiationbyhnhcceptable,
impartiallandineutralthirdipartyliwholhashothuthoritativeldecisionlmakinglpowerto
assistidisputingpartiesinivoluntarilylreachingtheifownlimutuallylhcceptableettlement
offissuesliniispute.However thelissuebiheutralitylbfimediatorsisiquiteldebatablelin
atountryllikedlNepallwhereltherelexistspersistenttiscriminationhgainstiertaingroupbf
peoplelbasedlonltastegenderbriethnicitylandihellevelbfipeople’shwarenessisdow. I
thinkfifimediatorsinkuchkontext,bnlyfocusbnmaintainingheutrality fithwouldbelfar
awaylfromlrationallimediation.

) I 'herellprevailshnmhttitudeltolgrosslylgeneralizeldisputelasialdestructivelagent,

Mediation,hswelpracticelishotltotallylbasedlonthelwesterniimodel.[Ratherfitthasbeen
contextualizedhsperlNepaleselculture,kraditionallpractices,ocialivalues,bociallketup
andlkeconomicdrondition.[Thiskonferencethashlsolriedkolbringlintolexperiencesiof
somelAsianficountries,JAmericanlpracticesandisharelwithiNepaleselpolicylimakers,
practitioner,andktakeholdersbffjustice [Therefore,fitiskiuniquelexperienceforhllbfus
wholdirectlylandlindirectlylareltryingtolpromotelcommunitylmediationfbshibetter
alternativelltolexistingliconventionalllitigationliprocess.0Thelmainlobjectiveslofiithis
conferencelhreh)tokensitizeltheltakeholderstolinstitutionalizelCommunityMediation
ProgramliniNepal [b)xokharelexperiencesbfimediationlprogrambibtherountries,k)
tolharellNepalilmediationkxperiencelwithlpolicyimakers,ktakeholderstandlsoliwith
practitioners,id)ktolbroadenlunderstandingfonimediationfandMitsIpractice,landle)ito
acceleratelinlegislationlmakingprocess.

ThelexperiencesbfBangladeshlpresentedibyDr.IFerdous] ahan thasktimulatedhllithe
NGOuctivistslikelustolhctimorelintensivel ylinimediationfMalaysianfpracticelsharedby
Ms.0GunathevilSinnaduraithaslopenedleyesiforlusingimediationfinfacceleratingfithe
performancebflocallbodies; BarangayJusticdBystem sharedbylAtty IRowenaDaroyMorales
ofPhilippinesheemediiniqueltolusjthe SinghalesdexperiencelpresentedibyMs.Kamalini
deSilvalmustthavelencouragedipolicylmakers;landisimilarlyllndianfpracticelof Lok
AdalafthatProf INomitalAgrawalliscussedupon,fhastefinitelyensitizediolmodernize
traditionallpractices;khelpresentationofMr.BenReediwaslreallylappreciativelasthe
acknowledgedihowlvariousicountriesilikellJapan,l Australia,]USlandlotherslhave
institutionalizedimediation;MMr.IMuktilR ijalDstresseditolconsiderlsocioleconomic
orientationsbifimediation{Dr.[TrilochanUpretylbroughtkxperiencesbiivarioustountries
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forlincorporatingimediationfinfformaljusticelinechanism;andifinallylthelinsightsofiDr.
YubrajfSangroulathaghelpedioidentifylprobablelissuestelevanttolinstitutionalizingimediation
inNepal.

Actually khiskonferencelishjointleffortlofilCeLRRd,SUSS,IGD [RUDWUChndProl
publidhndiT AF.IHowever,Iwe,fthelCeLRRdlfamilyllenduredimuchikstressitolholdithis
conferenceltimelylndleffectively [Eventually Iwethavelrealizedthatlweltoodluplolthe
expectationsbfilT AFhndburlbwnktandards.lHHowever fmanylpeoplethavelcontributedo
makingfthislconferencelblsuccess.ITherefore,lonlbehalflofithelorganizinglcommittee,
wouldlikeltoexpressimybincerelgratitudetolhllforeignhndhationallpaperfpresentersifor
theirfenormouskfforttolpreparethoselbrilliandpapers,presentthembndkatisfylthelqueries
offconferencelparticipants.Similarly lsolwouldlikekolthankhllktommentators,land
sessionhairdlikeHon’blelA rjulRanaDeubal CAlmembertandiChairperson[RUWDUC),
Prof ManikalShresthal SUSS) fA dvocatePrakashiManiSharmal(Prolpublic) Mr.0Gobinda
DasBhresthal( ChiefflofParty,RulebfilLawlProgramTUSAID T AF) fandDr.[SagarPrasai
(TAF)tforlchairingivariouslsessionslofithelconferencelandlprovidingitheirlinvaluable
feedbacks.

AtthisimomentIiwouldliketofivelspecialthankstolK eylNotelSpeaker,Prof.fJohnlPaul
Laderachlforfhisleyelopeninglresearchibasedremarks,MMrINicklLangton,[Representative
TAFwholencouragediusitotholdkuchhistorideventintermsibfpromotinglinformal
justicebystemlinNepalandiprovidedhllipossiblelupports.Mamiveryimuchlindebtedko
Hon’bldDeputyPrimelMinisterlBamdeviGautam,wholinkpitelofthispoorhealthimanaged
tolwritelwelllwishesforthelsmoothlrunningbfitheltonference;iHon’blelTopBahadur
SinghlforthcceptingtolbelthelChieflGuest{IHon’bledRamlIChandraflha,Ministerlofllocal
Developmentlforthiskraciouspresencelindiremarksinithelclosingkession.[Herelllmustlhot
forgetMs.[PreetilThapaandMs.[SameeralShreshthabfilT AFfortheircontributiontolhave
thistonference.

[musthlsolthankkhektudentsbfKathmanduSchoolbfiLawiwholworkedhsivolunteers
andimanagediolrunitheltonference.lLikewise,MlwouldliketokhankiMs.BakilalChhetri,
andIMr.IRamsaranlPokharellforitheirThardlworklwhilelpreparingithisireport,land
Mr.IMaheshiPhuyal [l TIOfficerlforthisupportsiinfcomputer.Herelllmustinotiforget
Presidentlofl CeLRRdI Associatel Prof.0 Geetall PathaklSangroula,iMr.0KishorlISilwal
(DirectorICeLRRd),1Mr.0 AnjaniK.0Dahall(SecretarylCeLRRd)land0IMr.0Rammani
Gautam({(TreasurerlCeLRRd)Iwhoseldirectionfandhssistancelwerelindispensable.lThe
effortsimadelbylMr.JayaBistalandIMr.[HarilMagar 1A ccountlOfficersiforithelsmooth
arrangementloficonferencelcannotlsimilarlylbelunacknowledged.IOncelagain,Ithanks
tollalllthelpersonslengagedlinlanyway ftolthislconference.

Coordinator
CommunitylMediationlProgram
CeLRRd
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Nationall Conferencel tol Institutionalizell Mediationlinl Nepal

heltwoldaylecondationaltonference  Registrartl SC,JHonorablel ArjulRana
onlInstitutionalizinglCommunity  Deuba,JCAImember,thelforeignipaper
MediationiniNepaliwastheldfrom0lé6l  presentersfandbtherfparticipants.dnfhis
170anuary2009htiHotellRadisson.dts  inauguralremarks/helmentionedthatthe
primaryhimsiwereltolinvokeiscussions  firstlconferencellofithisitypelwasiheld
amongstlthelgovernmentlstakeholders  threellyearshgo,inP005,ndthisiwasthe
involvedintheldispensationoffjustice, ~ secondlonelwhosellobjectives,laslhe
bothl formallyll andl informally,  pinpointediwas,Itolsharelnumerous
representativeslofiilocallauthorities,  regionallinnovationslinlcommunity
mediators,Jandlotherlconcernedlones  mediationhndthelplinfinstitutionalizing
uponlthekignificancelandktrategiesiof ~ mediationinMNepal Bince?001,0T AFthas
institutionalizingtommunitylmediationin ~ beenlinvolvedinimediation
Nepal.0Besides,0itl wasO tolshare .
experiencesbfibtherlountriedlikelndia, ~ PTO8! am0inlNep al,landino w,03800
SrilLanka,0Bangladesh,1 Malaysia, communityimediatorshrefworking{inll4

PhilippinesandiUS Alndihlsooivel districtslofl Nepal,fhelsaid.0 Around
broadplatformiolthe 15,0000casesthavelbeenlregistered,lout

oftwhichB5%liskettled.[Helemphasized
locallmediatorslandlotherlprogram  thatlmediationlisinonfadversarial,
implementersiforllexpressingltheir  inexpensivelandlefficientltolimprove
experiences,[bestpractices,buccesseshnd  accessltoljusticelinlNepalesellcontext.
challengeslsolthatltheylarelreferredito  InstitutionalizationbfiinediationinMNepal,
whilel devisingl strategiesl for  thoughlbeinghlrigoroushndlongterm
institutionalizingimediation.lThus,the  processkhouldbelhccomplishedhotfust
programlprovidedlalcommonlforum  tobettldimorelumberibfltasesbuthlso
forl mediationl implementing  tolbringkustainablepeace.

organizations,judicialibodies,krainers,

mediatorshndhcademicsengagedinfiny Thelsixtforeignlpaperfpresentersifrom
waylinimediationftoHiscussbrimultiple differentlcountriesiprovidedbiglimpse
issuesllentailingl mediation.0Inlother ~ © fimediationlinitheirlrespective
words,lthelconferencelsoughtlto countries.InBangladesh hfDr Ferdous
promotelimediationinMNepal. Jahan,I Departmentll off Public

Administration,lUniversitylofiDhaka
Ms.[GeetaPathakiBangroula,President,  said,Jmediation,Ibetterlunderstoodlas
CeLRRdthairedihelinaugurationkession,  Shalishfisincreasinglylbeingpopular,aind
whereinIMr.INicklLangton,JCountry  thereforefintermsbfiinstitutionalizing
Representative,fthelAsiaFoundationon  mediationBangladeshlistjuiteladvanced.
behalflofithelorganizinglcommittee,  Therdhrevillagelcourtimediation,family
welcomeditheldistinguishedlChief  courtimediationhindbtherdtunbylocally
Guest,HonorableTopBahadurBingh,  electedrepresentatives.linMMalaysia,las
ExecutivelDirector,INationallJudicial ~ Ms.0GunathevilSinnadurai,l Vicel
Academy Dr.RamkrishnalTimalsina,  President,1BangsarIBarulResidents
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AssociationKualdl umpur,Secretarylto
CoalitionkoBSavelKualalLumpurikaid,
“Thoughllotsbfimediationsthreltlonelht
variousllevelscommunitylimediationlis
lackingllinIMalaysia.”0 Atty.IRowena
DaroylMorales,[Professor,ICollegelof
Law,0UniversitylofiPhilippines,
acknowledgedthattheythadithe Barangay
systemfthatktartedkincell 965hndihold
almostleverylfeatureloflcommunity
mediation.[TherelrehltogetherB3000
BarangaysinPhilippines.Shethighlighted
thatlconflictlcanibelresolvedinfitsiown
culturallsetting,land Baranga)lsystem
appliesiithelconcept.0Mediationlhas
alreadylbeenlincorporatedhtlegislative
framework.

Ms.KamalinildeBSilvaJAttornylatLaw:
AdditionalSecretary MinistrybflJ ustice
andlLawlReform,ISrilLankalsaidithat
Srilankalhadilongibeenlpracticing
conciliatorylmethodstolsettleMisputes,
butbincell 990bnwards,mediationlgot
incorporatediwithlT AF’skupport,andlit
hadbeenlinstitutionalizedbythen [There
isotonlyltommunitylmediation,but
alsollenvironmentallmediationland
commerciallmediation.

Prof.INomitalAggrawal,[Professorflof
Law,0CampusiLawlCenter,1Delhi
Universityl (FormerlDeanllofiDelhi
University)lIndialsaidithatlIndialhaslia
longfhistorylofimediationlandlitsiLok
Adalat,iwhichstartedTsincel1950sland
gotlstatutorylrecognitionlinll 987under
LegallAuthoritylAct,lhaskucceededto
createlhccesstoljusticeforimanyttitizens.
Therelishprovisionbffiimediationltenter
infeverylHighlCourt.MNow,[bothtourt]
annexedlhndkourtlreferredimediations

havellbeenladopted.0So,Jmediationlin
Indiathasibecomelalbuzziword.

DrRamkrishnalTimalsina/Registrar[8C
highlightedthattommunitylmediation
haslgainedlworldwidelfamelinlalvery
shortspanbfitime. IAmewllegislationlin
mediationistomingfinNepal fandlbeing
amemberbfitheldraftingommitteethe
saidithatimanyiscussionsiweretheldlbon
thefissuesbfimediation Sincdtommunity
mediationldevolvesIpowerltollocal
peopletolispensejusticehtithelocallevel,
itthasbeenlincludedinithelAct,hndilocal
governmentlislThopeditolenforce
communitylimediation.lY etltherelwash
seriousl discussionll onll whether
commerciallmediationlshouldlbe
includedinthelA cthorpassedabeparate
legislation.l AsI DistrictlCourtlrules,
AppellatelCourtlrulesthavelrecognized
courtlannexedlandlcourtlreferred
mediation,l thel Actl hasl also
acknowledgedl theml alongll with
communitylmediationlocallyovernance
levellmediation,landlcommercial
mediation.[Hekaidthatlinstitutionalizing
meansbbothlegalizinghndlegitimizing,
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andburulturalketiplandimindbetput
greatleffectlinsuchlendeavor.Nepallis
suchlallcountryllwherelmediationOhas
reachedrolthellevellbfSupremelCourt
andImajoritylbofthellegallprofessionals
havelpositivisticlattitudeltowards
mediation.IMoreover flinlthelstrategic
planfoffjudiciary,Jmediationihasibeen
prioritized [Hence,imediationlprocess
may(lbelthelbasislofiNewll Nepallas
mediationlislaltoolltolbringlpeacelin
societies.

Mr.SudeeplGautam,thelmoderatorfread
thelmessageloflHon’blelBamIDev
Gautam,[DeputyPrimelMinisterlhsthe
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couldiotthttendithelconferencelduelto
hislpoorlhealth.1Hon’blel Gautam
expressedthisriefforinotbeinghblelto
participatelbutlextendedmhisibestiwishes
forfitsuccess.Reformbfijusticelsystem
islonelofthelfundamentalineedslofithe
presentl context,l andl therefore,
promotionloflinformalfjusticelsystem
shouldbelprioritized [Helhlsoonceded
thatthelscopelofimediationfinMNepallis
high.[HisMdetaillmessagelislprovidedlin
Annexl

Afterwards/Hon’blelTopBahadurBingh,
ExecutivelDirector,NationallJudicial
AcademyllandlChiefl Guestlofithe
programlinauguratedithelsessionlby
lightingthelbillamp Besides,lhefkaidthat
communitylimediationthasbeenfpracticed
inNepalkincellongtimelbackmtlvillage
level NandibylInowlitlhasIbecomellan
integrallpartbfjusticelysteminNepal.

Inkteadofimediation,iwelhavelourlown
terminology, Melmilap Mithashotbeen
longfithatlthelmediationlenteredlinto
courtslandINJ Al haslalsollconducted
severalltrainingslforlcourtlannexed
mediation.l Anlimportantlaspectlof
mediationfisthatimediatorshavelnolrole
otlopinionloflitheiflown;lratherlthey
facilitatelcasellpartiesltolreachlintollan
amicablelsolution.lHence,litlisloften
observedithatlthelpartiesigetlsatisfied
bothlinthelmethodologylndihelresult
unlikelkettlementsimadelinfcourts.lHe
arguedI‘Thopethatthelpoliticaltonflicts
canlblsolbelresolvedthroughlimediation.
WelarethopefulthatlNepaliwilllchievela
sustainablelpeacelthroughlimediation.”
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Similarly,[Hon’blelA rjulRanalDeuba,
Contituentl Assemblyl Member
(Chairpersonll RUWDUC)I also
prioritizedithelefficacyloflcommunity
mediationlinthellNepaleselcontext.IMs.
Deubalpresentediherselflaslalstrong
supporterfloflithelmediationlprogram.
However khelhlsolrevealedthatinitially
shelhadlsomelreservationsliregarding
mediationlaslshelwonderedlhowlithe
Americanlwayloffjusticeldispensation
wouldiworkfinMNepal [Buthekaidthat
theffirsttonferenceltonvincedtherthatit
hasthadimorelrelevancelinthellNepalese
context.l Thelprogramihasinotonly
empoweredtommunitylpeoplebuthlso
createdleasylhccesstoljusticeltrassiroot
level IMediationthaslbecomelbibigluccess
inNepallevenlatlthelheightlofliviolent
conflictandlfinallylexpressedthopelthat
thelgovernmentlmaylbelconvinced
throughlfindingslofiithelexpertsifor
institutionalizingtommunitylmediation.

KeynotelSpeech,1Prof.0JohniPaul
Lederach,1ProfessorloflInternational
PeacelBuilding,0UniversityllofiNotre
Dame/DistinguishedBScholarthtEastern
MennonitelUniversity

Prof.MLederachlidentifiedthimselfiboth
aslallpractitionerfandlanfacademic.lHe
stressedlonImakinglipracticesland
approacheslloflmediationlrelevant,
appropriate,effectivelandlsustainable.
Sustainabilityllrequireslalcapacitylto
understandlandlenvisionlhowlany
practiceliskhapedbyltheltontextiniwhich
idprovideskervices.Helkaid [["Welheedh
disciplinelbffireflectivelpractice,fthatls,

thelctuallpractitionersibfthelkraftdike
mediationlreflectimoreldeeplylhboutithe
naturel ofitheirlicontext,lwatchlmore
carefullyithdimodalitiesbfitheifiwork and
developlallcapacityltolsuggestlhowlit
workslandlwhylitlworkslinlallgiven
locationwhatlitcontributes.”

Aslall partlofll capacityl building,
practitionerimusteveloptheirapacity
tolunderstanditheltheorylofichange.mt
requirestwolisciplinesTtheisciplinelto
delimystifylitheorylisuchithatlitlisInot
exclusivelyltheltoolbfithelivoryltowers
andlrelmystifylpracticellsuchithatIthe
peoplelwholarelpractitionerslbecome
curioushboutltheirfiworkthowhndiwhy
ifworks.

Helalsollexplainedlaboutlbasiclidea
behindihislfieldlvisitiwhichlwaslto
developlaimodalityloffactionlresearch,
andlforOthislalteamloflsomel 25
mediatorsfromfhcrossiNepalthashlready
beenonstituted Inthelcontextiniwhich
thelfiguresibficasesthrelimostlyltounted,
idimorelhecessaryltolexplorethelvariety
offimpactslitthaskreatedlinkocieties.

Mediatorsliseemiitollbelconfineditolthe
numberbfidatalinsteadbflanalyzingfthe
reallimpactslofithelmediationlprocess.
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However,Imediationlprocessiskhifting
from0conflictiresolutionltolconflict
transformation.IRather0thanOjust
understandinghccesstoljusticelstounting
cases,[hebaidithattheldiscoveredhlrange
offiwaysliniwhichransformationlimay
broadenftheltonceptloffjustice.

Tolmentionhlfew,kheylrelHpersonal,
relational structuralhndtultural IAtithe
personalllevel thdindividualdisputanthas
changedbignificantly fandblsoimediation
hadprovidediinuchpreaterfopportunity
forfwomenhindimarginalizedipeoplelto
workmhlongsidelthoselfromithelhigher
castelandiclasshsteams.fAtthelrelational
levelIthelsituationfislsuchlthatla Dalit
womanlandlalBrahminlexfipoliceman
canlworkltogetherllasimediatorslonla
paneliwhichkignalshirelationalhange
thatltreatesbomethingtotallyhewlinthe
commuunity.

Significantlthangeslinlrelationshiplcould
beltracedlbothlatlfamilyllunitsland
communityllevel IAtthelstructuralievel,
frompolicetolVDC flhewlmechanism,
embeddedinthelcommunityhndlfrom
thelcommunitythaskhiftedithelflowlof
conflictlcaseslandlbroadenedithe
responselcapacitylwithinltheldistricts.
Cooperationthastevelopedmongstlh
numberlofl VDCsllandlsmalllmicro
financelproupsthavelemergedithatlreflect
abhiftfromtenterfgovernmenttolocal
government.

Atthelculturallevel ftthasthel pedicause
devolutionbipowerltothelocallevel.
Unlikeltheominantimindsetlregarding
aculturelofldependencyflikelsomeone
higherlcomesllandlhelpsitolresolve

Report

conflict,imediationtreatesthkhiftfrom
cannot,WeannotitolllcanthndW elcan.

Regardinglithelsustainabilityllofithe
program,[Prof.Iederachlemphasizedon
alconstancyloflireflectionlandithat
reflectionlcanibeltracedlonlylinimpacts.

TherelhretwolparadoxicallelementsHht
onellhand,lpeoplelarelfacinglallong
standingllandislowllchanginglhistoric
changelandDatlthelsameltimelalso
enduringlfastlichanginglimmediate
situations.[Peoplethaveltolfindhliwaylto
responditohnlimmediatelfluidichange,
andhlsolhctthoughklowlylonthellong]
standingflpatternslofliinjusticesland
exclusion.Hence [helirguedihattogether
withlkeepingthelquantitativelsuccesslof
mediationwehouldlinstitutionalizelthe
capacityloffpractitioners,Jprocessestand
adoptl all bottom0 upl approach.
CommunitylmediationfinMNepallmay
providelalsmalllexampleloflisuch
sustenancelnfluidity. ddishopedithatthe
daylmayllcomellwhenlmediationihelp
facilitatelhationalltlebates.

Ms.[IGeetaPathakBangroula,President,
CeLRRd(votelofthanks)

Ms.[Pathakihppreciatinglthelendeavors
ofblpartnerlorganizationskaidithatthe
conferencelwouldInotthavelsucceeded
ifitherelhadibeenldifferenceslamongst
them.0Shelsaid, 0 “Sustainabilityllof
communitylmediationlprogramiis
essentialtolultimatelylbringltonstructive
change.l Mediationl canll be
institutionalizediwithlpropertechniques
andlprocesses” [Finally [shelthowedther
gratitudeltolblforltheirlpresencelinthe
program.
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utionalizel Mediationllinl Nepal

ExpertsifromiSrilLanka,0Philippines,
Nepal,MalaysialandlUSAlsharedlideas
andlexperienceslthroughlpresentations
onllmodels,limpactsloflcommunity
mediationlinltheirllrespectivelcountries
andllotherflissueslentailingmediation.
Morelimportantly,theylfocuseditheir
presentationslonlinstitutionalizationlof
mediation.
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Day

GroupiA,[ 151Session
AccessitolJusticelforithelPoorliniBangladesh:

Paper

ProblemsiandiProspects

Chair
Presenter
Commentator :

ccessltoljustice,0beinglan

importantlipartlofirulelofilaw

islconsideredlanlinseparable
elementloflgoodigovernance.l Over
thelyears,Ithelconceptlofi‘accessito
justice’Thasibeenliredefinedlandinowlit
emphasizeslonlprovidinglpeoplelwith
adequatelknowledge,llegallaidland
rightlbasedlawarenessithatlinthellong
runlwilllensureltheirlinformed
participationlinlthelpolicylmaking
procedurel thereby,0 bringingliin
qualitativelchangelinOtheirDlives
whereaslinthelshortlrun,fitemphasizes
onlgettinglthelpoorlpeople’sirights
realized.

. Hon'ble/ArjuiRanalDeuba,ContituentiAssemblyiMember
. Ms.IFerdouslJahan,iBangladesh
Mr.[SadhulRamiSapkota,JointiSecretary,IMoLJCAM

Accessltoljusticellistnoticonfineditolthe
formalljusticelsector,lratheritlgives
duelimportanceltolthelinformalkector
asiwell.llemphasizeslonlresolutionlof
conflictirathedlthanlpunishmentland
alsolallowslthelpoorftothavelinfluence
inl thel lawlmakingl andl lawD
implementingprocedures.lOnkhekop
ofblltheewfversionbfccesstoljustice
focusesbnltividengagement,andbnithat
note,thelempowermentbfiimarginalized
segments.

Initheformaliegalkystem Justicefollows
thelretributivelprinciplelwherelthelState
hasithefliabilityftolfixthellegallguilt,hot

Report



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

Nationall Conferencel tol Institutionalizell Mediationlinl Nepal

thelfactualpuilt 1A nylerimefiskonsidered
againstthektatendthelstate afterbeing
surelthatlthelverylpersonfisiguiltyland
liablelunderithellaw,ItakeslInecessary
arrangementtolensurethatthelpuiltylgets
duelpunishment.0Thelaimlisitolinflict
similarfpainftolthelguiltylones.0Onkhe
contrary,l restorativel justice
emphasizeslonlrestorationloflithe
harmonyllbetweenlthelparties,land
thus KriesltotheallthellwoundMispute
haslcaused.

Accessltoljusticeltherefore,lmeans
restorationloftharmonylbylrelyinglon
thelformallstructurelandicounseling,
mediation,lnegotiationlandlother
formslofinonfjudiciallrepresentation.

Shellalsoldiscussedlaboutllegallsy stem
inlBangladesh.IFromiithelhighestltier,
i.e.,ithelSupremelCourtltolthellowest
one,li.e.Othelvillagelcourtlhasibeen
includedlinithelformalfjusticelsector.
Onthelotherthand khelinformalkector
includes shalishl (informalljustice
conference)landlotherINGO/CBO
sponsoredhlternativelisputelesolutions
systems.

Indthelinformallsector,Ithelmostiwell
knownfjusticelprocedurelisiraditional
shalishlwhichOmeanslithellpracticelof
gatheringlivillagel eldersd forl the
resolutionlbflocaldispute.fThelivillage
eldershndithelinfluentiallarelinicharge
offdeliveringlaliverdictlafterllistening
tolbothlsides’Istory. Shalishlcanlbe
conductedlinivariousliformsiTiticanibe
arbitraryllorimediatoryllorlalblendlof
theltwo.INormallyfititakesimorelthan
oneldayllforlla shalishltolcomeltola
conclusion.[Aslthelpeoplelconducting
the shalishlarelconsideredlaslirespected
orlpowerful Otheirlldecisionslalways
carryllalgreatlweight.0Furthermore,
Shalishlislaffordable,ilcomprehensible,

convenient,lhndkfficient,landtherefore
theffirstthoiceforfpoorhndinarginalized

citizens.

Ms.[Jahanthenputforwardihelkeasons
behindlinefficientformalfusticelsystem
thatlbarllpoorlipeoplelfromlaccessito
justice.lLeakagelofiCivillandICriminal
ProcedurelCodeshllowsthelkasestolbe
lengthy [Lawyerdinkomelcaseshlsolplay
theirfpartlinidelaylbecauselmoreldelay
willlensurelmorelearning. Thellacklof
sufficienthumbersbfjudgeshndkourts
forcelaljudgeltoldeallwithfiveltolsix
thousandtaseslinlfyear.[Theloutdated
lawsOthatlare Oin0fact,0allegacyloflthe
Britishtheritagelreltilllresortedtolnd
therefore,khislackibflindigenizationbf
theJudiciarylrestrictsthelmovementlof
thelpoor.lFormallcourtslareloften
perceivedlaslanlalienlandlelitistllegal
system.0It0hasOcreatedlalkindlof
psychologicalbarrier.[Furthermore,the
politicizationbfithellegalkector,belitlin
appointingjudgesbripublidprosecutors
orlcausinglpoliticallpressurelin
operationalimattersthavelresultedinthigh
degreelloflicorruption.iShortagelof
HumanlResources andlIneffectivelLaw
Enforcementl Authority oftenlmake
accesslitoljusticelaldreamlforllallpoor
citizen.

Hence,suchlpoorloneslseeklredresslin
informallegalystemsforiinumberlbf
reasons:0itlislquick,lfair,laffordable,
adoptsthelprinciplelbfirestorativeJustice,
andlinDfactlsavesithelvillagersifrom
harassmentllandlatithelsameltimelthe
wholelprocedurellooksfamiliarftolthem,
andithelpartiesithemselvesitakelpartlin
reachingkolettlements.MMs.JJahankaid
thatthislverylprocesstokecureljustice”
iskimilarto‘mutuallunderstanding’to
mostlrurallpeople However idishotfree
offiproblems.IBiasfandICorruptionlon
thelpartlofitraditional shalishkers inthe
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favorliof richlandleliteslcreateslan
impedimentltolensurejusticelforpoor.
Politicaltonsiderationlighlsolreflectedin
shalish.0Shalishlislalsolalsubjectlto
manipulationbyltorrupttoutshndiocal
musclemeniwholrethiredtolintimidate
thelentirdprocess.dGenderdDiscrimination
islyettanotherfsetbackithatlsilencesithe
voicesloflwomen,landitherefore,lthey
cannotlenjoylthelopportunitylto
participatellorllexpresslopinionlinia
traditional shalishIMoreoverDeclining
SociallAcceptancelofJusticelDelivered
andIChangingiSocialilNormshhasibeen
reducingthekignificancelbfiraditional
ishes.

Nevertheless[INGOs’ effortdinlensuring
accesstoljustice/therebyfinstitutionalizing
AlternativelDisputel Resolutionland
bridginglitheligaplibetweenlformalland
informallcanheveribelundermined.dts
inleffect,Jalmodernizediversionlof
traditional shalish whichhimstolproduce
thelbestbfithe shalish.

Legaliremediesithroughhnlindigenous
mechanismhrehotiiniqueltoBangladesh.
Infastcoupleboflyears,khelNGOsthave
playediipivotallirolelinfensuringhccess
tofjusticeforithelmarginalizedpopulation.
Thelwidelrangeloflctivitiesiperformed
bytheMNGOshhashctuallythelpedthem
tolbelinvolvedlinOtheselsortslof
programs.fWithloverthreeldecadesliof

Centerlfori Legall Researchl andlResourcel Development

involvementiwithlocallpeoplethdINGOs
havelsuccessfullyluseditheltargetibased
approachlandlsisuchlarelquitelablelto
identifythelpopulationiwhohreeprived
offlaccessltoljustice.lBesides,Ithislclose
involvementlwithl peoplelhasihelped
NGOstogainthetrusibfthefruralimass.

Indpractice,ltheINGOs’linterventions
includelAwarenesslraising,0Paralllegal
Counseling legalhidhndkimiladothers.
NGOslikdMLA Alroncentratelolelylon
mediation.lIn0fact,itheIMLA Alhas
developedlitsiverylownlmediation
model,tknownlhs MadaripuriMediation
Modeld(MMM).0TheIM MMifollowsla
targetibasedlpproachliwheretheMNGO
identifiespotentiallocalontactpersons
anditheylithenlattempttolpopularize
mediationhshnhlternativeltoltheformal
court.lOncellselected,lthesellcontact
personshrerequiredioformiimediation
committee.

Thetommitteddmembershrethenltrained
bylthe NGObnHumanRightshndlegal
issues[Afterftompletionbfitraining fthey
startlworkinglasimediatorslwholare
responsibleltolteceivelpplicationsdforthe
mediation,Usendllettersitolthelparties
concernedlandlarrangelmediation
sessionsandhlsobupervisethelimediation
process,JfollowluplandImonitorlithe
outcomelbfithelmediationprocess.

ThelMMMIislwidelyllacceptediboth
homelandhbroad.Ingeneral thee MMM
introducedbythelMLA Alfunctionsfat
theltwollowestltiersloflithellocal
governmentktructurelivillageshndiunion
Parishads.0Sincel2004,0theIMLA Alhas
beenllplayinglalprominentlrolelin
activatinglithelvillagelcourtsithrough
placingkrainedivillagelcourthssistantsht
theinioneveliotonductlegalliwareness
activitieslandltrainings,lcompletelall
requiredipaperwork,Jandlotherwise

Report
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ensurelthatlthelvillagelcourtprocessiis
implementedlinlaccordancellwithithe
enablingllawslandlrdinances.

SomeINGOsl (forlexample Bachte
Shekha)lprovidellegallaidiaslpartlof
theirfintegratedlapproachltolwomen’s
empowermentlorkocialdevelopment.
Atlthel sameltime,ltheselNGOs
attemptltollinklthelpeoplelwholfaillto
achieveldesiredloutcomelithrough
ADRIwithithelformallcourts.0For
instance,itheBangladeshilegallAidlhnd
Servicesl Trustl (BLAST)0 mainly
performslitstlutiesinipartnershipliwith
upazilal(subldistrict)landldistrictlbar
associationshndbfferslegaltounseling

andlegalhidtoMisadvantagedipeoplelin

It’sveryltomprehensivelylwrittenfiwork
infwhichhefhasiwelltarticulatedthelins
andloutsloflithelfailurellofiformalllegal
system.0Thellintegratedimodellshelhas
suggestedtanibelhpplicableinburtontext
asiwell.Mnffact,tthelconsortiumiofifive
organizations, ] CeLRRd,1IGD,0Prol
public;SUSSndRUDWUCHIsolreflects
somelsortloffjointleffortlhappeningflin
mediation SolfarmediationlinMNepalthas
nowlhlreadylbeenlinstitutionalizedthrough
courtlannexedlandlcourtlreferred
mediationiwhereaslinfthelpastithough,
therelwaslLocallSelfiGovernancelAct
2055 therelwasholimplementation.[We
alsolhavelburlbwnltraditionalkystemsbf

»  NGOshctivitielhrltheinformaljustice
sectorbrdyigorousiriBangladesh Howlls
Governmentinanagindimdiwhafisthe
legalinyofshalishd{BandhuRajPoudel,
DistrictlCoordinator,1Chitwan,
IGD)

filingkasestolformaltourt.Againthere
lieskomeproblemsiwithINGOsllikeflack
oftfulllrangeloflcommunityllegal
services{inadequateltrainingto Shalishkers,
lackloffproperfimonitoringimechanism
onkthelbutcomebfIADR.

Hence,legallrightsianibetranslatedinto
realitylonlylwhenOthelformalland
informalllegallsystemiworkslhandlin
handrolensurelhccesskofustice.dnlthis
regard,theNGOsthavekolfariplayedin
importantlrolelitolbuildithelbridge
betweenltheselltwollsectors;Thowever,
theylshouldlactlmorelcarefullyland
comprehensivelyltonsurelthatkveryone
getshccessltofustice.lT heldetaillpaperis
providedinlAnnexl.

disputelresolutionIwhereinltraditional
leadersllike Badhgar, Mukbiyakettlelocal
disputedlike Shalishkers.

Itiwouldibelbestlifiwelcouldlalsolgive
themlformallrecognitionfandlenhance
themffurther.Ms.J ahanlimentionedithat
NGOslactivitiesl coverl30035%0of
Bangladesh fiwhereasthoughlkevenlyears
havel passedisincelmediationlwas
introducedinNepal ;welhavelbeenhble
tolcoverll4districtsbnly.Ikeethatlyoung
andleducatedlpeoplelarelreluctantlto
involvelinlinformaljusticebystem.Only
ifitheyDarelengaged,imediationiwill
succeedinthelongrun.

Legalitylof shalishlinBangladeshils
veryltricky.IGovernmentlhasinot
determinediwhetherflithisllegallor
illegal.0Butlonljustithelpartlof
religious shalisheslwhichlinlfact
victimizelwomen,[HighlCourtlhas



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

putlrestrictions.0 Otherwise,
traditional shalisi{mediation)istlone
everywhere.

»  WhatBortofintegratedimodellardlyon
talkingliboutdA(BidhaKhanal [IGD)

AlmediatorspanellsklectedfforBl
Sy earsltromivillagers.IFirstlofihll
golltolmediation/shalisheslupon
whichtherelisNGObupervisiondf
[DamOnotlsatisfied,ll0goltolUnion
CouncillVillagelCourt,mHimember
committee.JA gainifllimmotthappy
withOtheldecision,1Ilmayligolto
formalDauthority,lwherelNGOs
providelthelfullestllegallsupport.
Hence,itdiskimixlofllhpproaches.

» WhetherimediatorsdirdolunteersTWhat
islthellevelloflimplementationfof
agreements?IAndiwhatlisidonelin
Bangladeshitolbringlthelladamant
secondlparties?l(GyanulG.C,

DistrictiCoordinator,INawalparasi,
CeLRRd)

Mediatorstrelbothivolunteershnd

GrouplA,12"Session

Centerlfori Legall Researchl andlResourcel Development

professionals,landlstrongllaws,
whichlotherwisellthellcaselparties
havelltolendure,lifitheyldolnot
complyll withl thel mediation
agreements,fhelpimostlofitheltimes
inlthelimplementationloflithe
agreementsWithlregardstolinaking
secondlpartieslattendl mediation
session,Hfirstlakeriesloflnoticeshre
sent.[Finallyifithelpartylistirmiin
notlattendingimediation,lthelfirst
partylislaskedltolsuelthelsecond
partylbeforelformallcourts.
Ultimately [itbbligeshimbriherfto
attendimediation.

Finally fwrappinguplthelsession,JArju
RanalDeubalsaid,1 “Aslwelarelinlthe
constitutionimakingprocess,itlshright
timeltolengagelinlfreshlideasland
suggestions lUnionCouncilVillagelCourt
ofiBangladeshkeemsliquitelapplicablelin
outlbontexthsiwell Besides,thelintegrated
modelseemsltolbelthelbestbneltolknsure
accessl tol justicel forll poorl and
marginalized”.

InstitutionalizinglofiMediationIProcessithroughil okiAdalats

Presenter

: Prof.[NomitalAggrawal,[ProfessoriofiLaw,.CampusiLawiCenter,iDelhi

Universityl(FormeriDeaniofiDelhilUniversity)iindia

Commentator :

ueltollbacklbreakinglcostlof
litigation,Jcumbersomelllegal
process,inordinateldelayshnd
tremendouslbackloglofitases,hccessko
justicelforllthavelbecomelhfarlfetched
dream 0T olovercomelthelproblem,there

Dr.AnandalMohanBhattarai,iNationallJudiciallAcademy

wasllalneedlofl Alternativel Dispute
Resolutionltechnique.lAgainstIsuchla
backdrop,thdtonceptlof LoklAdalatwas
introducedlinlitsimodernideveloped
form(inM982. Lokl dalaticanibekaidio
belthelextensionlofitraditional Nyaya
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Panchayatdiwithomeimodificationlinfits
functioninghndtharacteristics [Thelbasis
of Lok dalatliskettlementiwhichitdoes
throughllmediation,Inegotiation,land
conciliation.lThus, LoklAdalatshrelnot
alternativeltothelexistingtourts;theyfhre
supplementary.lIn0India,Istatutory
recognitionthasbeenlyivento Lokdalat
throughlll egalServicestAuthoritiesAct,
1987 Mislinformaltandiflexiblelbefore
whichhlltivilhndprellitigationdmatters
maylbelbrought.

LoklAdalatstarelbrganisedibylNational,
State,0District,] TalukOLegallServices
Authority [SupremelCourtllegalService
Committee,land1HighlCourtlLegal
ServiceslCommittee.Servingloriretired
judiciall officers,0 lawl teachers,
psychologistslandlsociallactivistsIcan
serve.l Thelbenefitslitlfurnisheslare,
partieshrelbavedfromlthetechnicaltourt
procedures,protracteditigation/anxiety,
thelexpensesloficourtlfeeslandlother
expensesiwhichitheyfrellikelytolincurin
futurdlitigationsbylwaybffurtherthppeal
etc.0Regardinglitsljurisdiction,litlcan
handlehnyftasdpendingbeforelanylourt,
andlanylmatterfiwhichifallsiwithinlthe
jurisdictionfoflandlisInotlyetlbrought
beforelnylktourtlforiwhich Lok dalat
isorganized.

Report

Morelspecificallythelappropriateltases
forl mediationl arell thosel where
communicationproblemfxistbetween
partieslorltheirllawyers;Ipersonallor
emotionalbarriersipreventlettlement;
resolutionlislmorelimportantlthan
vindicatinglllegallorimorallprinciples;
partieshavelhnbngoingbrbignificantast
relationship;partiesdisagreehboutlthe
factslorllinterpretation;lpartiesihave
incentiveltokettlelbecauseloftime,lcost
offlitigation,Idrainflonlproductivity;la
formidablelobstacleltolresolution
appearsitolbelthelreluctanceloflithe
lawyersotthepartieshndpartiesiwant
tolcontrolthebutcome.

OfithekeverallADRechniquesiusedin
LoklAdalatmediationfisthelmostiwidely
usedlinlIndia.MMediation,laslalmethod
ofidisputelresolutionlisinolnew
phenomenon fratherthelbnelthatthastor
longlexistedlinlIndianOtraditions.
Mediationthastbeenemployedbyfvarious
tribesloffburicountrylbylwaylbfiilvillage
council,Jusuallylconsistingloflcertain
villagelelders [T hefinstitutionbfimediation
haslbeenlstatutorilylrecognizedibylthe
Parliamentiw henBSectionB9bfithelCode
oft CivillProcedurelwaslamended
providinglforlresolutionbfidisputeslin
thellcasesiwherellithappearsitolthelcourt
thattherelexistshnklementbikettlement
whichimaytbelhcceptabletokhelparties.
Mediators’lIrolellin LoklAdalatlinclude
properlintroductionlofimediator,
identificationbiproblem exploringthe
problemexploringbptionsforfresolution
andtoncludingimediation dtfiskuchithat
everylawardimadelbyla LoklAdalatlhas
tollbeltakenlasIfinallandinolappealllie
againstthathward.

Inthelend,shelmentionedithatlindndia,
LoklAdalatsthavelachievedlhighlstage
andithelcreditlshouldibellgivenitolthe
Governmentl  forl  constant



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

encouragementltolbrganizelasimany Lok
AdalatshspossiblebythelNationalland
StatelLegalServicelAuthorities.

Tolrestorelbackitheltonfidenceloffimasses
infourfjudicialystemlandlpreventlthe
anarchylinddisordersinburlbocietyland
upholdithelspiritlofldemocracyland
justiceltolall,Joutloflcourtlsettlement
betweenl disputantsl shouldl be
encouragedhndffortskhouldbedmade
tolprovidelforfvariousimeanshindimodes
offsuchloutloflcourtlsettlement
particularlythroughimediation.

Ifisoodtothearithatlindndia,mediation
hasihimuchlongerthistory Shelsaidithat
evenllbeforelmediation,Itherellwaslthe
conceptlof LoklAdalafthatgotlegalized
throughllegalServicestAuthoritylAct,
1987 IMediationllislincreasinglylbeing
popularindndialndklsewherelandthas
nowllbecomellanlintegrallpartlof Lok
Adalat.NInlalsense,lmediationlis
institutionalizedithrough Lok Adalatdin
India.

Infindia, LoklAdalatstarelconductedlin
holidayslandlotherloffidays,0solit
becomesleasierfforlthelservicelholders
tolwork,hnditreflectstheiftommitment
tolenhancelhccessitolfjustice.

I0perceivelthatliflalstatusiquolis

»  Tolwhatkxtenfloestorruptionlprevailin
LoklAdalats? PadamORajiBhatta,

DistrictiCoordinator,Kanchanpur

Sometimedpartieslinsistbnhaving

lawyers,andltthasbeenfoundthat
onlylonltheirpartlndinverylfew

Centerlfori Legall Researchl andlResourcel Development

ShelalsolmentionedithatliniIndia,
traditionallmediationlprocessihas
receivedtluelrecognition.

However,courtlhnnexedimediationlis
alsolettingimomentumlinrecentlyears.
Mediationlentreshavelbeentestablished
infimanyHighlCourtsbofithelcountry.
Shelexpressedhthopelthatlwithinltwo
tolthreellyears,imorelandimorelpeople
wouldpreferltolresolveltheirldisputes
throughlimediationlratherithanfpoingto
alregularfprocesstintourtofilaw.iThe
detaillpaperlisiprovidedinlAnnexD.

maintainediwhileldispensingfjusticelor
makinglhgreements fitlwouldbelhgainst
thelspiritoffjusticeflitself.JOnkhelsame
note,lifidiscriminationlandlexclusion
persists,ItherelcomesInolbenefitifrom
mediationSo,whilelmakingfhgreements,
legallframeworkishouldibelthelbasis.
Furthermore,thinkitfwillbbelbetterlif
judgeskendlnylpartiesforlimediationlin
theirftonsentbnly.

Twolstrategiesiwouldbelimportantlin
ourlkontextIAsiwellackltomprehensive
legall framework,] wel should
seriouslyl considerl this,l andl we
shouldl tryl tol makel formal
procedurelinformallinthelbestlpossible

ways.

cases,[torruptionthagbeenbbserved.
Otherwisell duell toll constant
monitoringbfhighhuthoritylikeBar
Councilbflindia,therelisiveryllittle
chanceloficorruption.dffsuchlcases
arelfound,ithelBarliCouncilitakeslia
verybtricttisciplinarythctionincuding
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»  DoltheimembersiofiloklAdalatberve
voluntarily? GeetaPathakiBangroula

Alllarelipaidlexceptlretiredfudges.
Heavylamountloflbudgetary
allocationlisl donel froml the
governmentl forll thel smooth

functioningbfll okiAdalat.

»  Whatlistthelresponsebfistakeholders,
mediatorsundlparties? ShreelKant
Sharma,JointRegistrar,5C

Ifisiverylpositivelndthereforelincreasing
numbersloflilitigantslarelgoinglito
mediation.Inhroundb0%loficases,the
partieslacceptlandlimplementlthe
agreements.

suspendingftheirflicenses.0Thisthas
controlledtorruptiactivitiesin Lok
Adalats.

GroupiB,l1151Session

LegislativelFrameworkiandiPracticesifor
InstitutionalizationiofiMediation

Chair
Presenter
Commentator

s.0KamalinildelSilvalstressed

onl all long( traditionl of

communityllevelldispute
resolutioninBril ankaliwhereltherelused
tolbellVillagelCouncill GramiSabha),
whereltribunalthearinglonlcomplaints
wouldlbeldonellunderflalitreelshade.0It
waslbnlylunderBritishirulethadVillage
Councillacquiredbformallrecognition
inlthelcourtlsystemlunderlVillage
CommunitylOrdinance,11945.0T hus,fit
waslthellfirstIsteplinfinstitutionalizing
mediationfinBril anka.

Therelusediolbehnhmicablebettlement
offpettylvillagetisputes.dtwastheduty

Report

. Prof.[ManikiLallShrestha,iGenerallSecretary,iISUSS
. Ms.[KamaliniidelSilva,[SeniorAssistantiSecretary,Ministrylofiustice,SrilLanka
Hon'blelJudgellshworlPrasadiKhatiwada,AppellatelCourt

oftthelruraltourtstolbringbythllimeans
theisputingpartiestolbbolution.lPanel
ofttonciliatorsiwerelrequirediolinquire
theldisputeltolthelkatisfactionbfiparties.
Duelltolmostlfrequentlabuseloflpower
byltonciliatorsdpanel IConciliationBoard
Act,0119580waslintroduced.nIn01978,
conciliationlboardiceaseditolexistland
JudicaturelActtamelintoforce.[Success
offboardiwaslfeltItoldependliuponfithe
competencelloflmediatorsilikelgood
listeninglskill,landOtherefore,imuch
emphasislwaslplacedlinltraininglthe
mediatorslafterlthelenactmentlof
Judicaturel Act.0MediatorsIusedito
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providellvoluntarylservice.0Minor
criminalloffencesicouldhlsolbelsettled
throughimediation.

DueltoltonflictbfjurisdictionJudicature
ActliwaslreplacedibylMediationBoard
Act, 11988 [Thenltertainfrulesiregarding
jurisdictionlhavelbeenflaididdown.[For
exampleMediationBoardikannotllook
intoltheltaselinfwhichbnelbfithelparties
isithelstate.0MediationOsessionlis
conductedlinlinformallsettingsilike
school temple fetc.0Termshbfkettlement
reachedlbeforelthelmediationlboard
shouldbelinwrittenform.[Howeverlin
caselofifailure,lthelboardiwilllissuelthe
certificatelofhonlsettlement.

Inbetween1199002008 dtherelhadibeen
1,743,4070applicationslforlsettlement
throughimediationHowever/thebuccess
ratelwasi54 %.0TherelhasbeenD %l ases
relatedrolfamilialdispute.lOftenkimes,
thellsecondlpartiesishowfireluctancelto
appearibeforelthelBoardlnditherefore,
itlhaslposediseveralldifficultieslin
mediationlprocess.

Thelsupportlfrom0thelstatelforlthe

Centerlfori Legall Researchl andlResourcel Development

sustainabilitylofithellprogramisireally
worthwhile.Mediationthasthelpedifor
meaningfullresolutionlofldispute
includingkociallandleconomidbnes.ln
20030and12004,01130SpeciallTsunami
Boardshadbeenketiupltolresolveldispute
infTsunamihffectedhrea.

Adlpresentltherelarel2900Mediation
BoardslIfunctioninglwithlsomell 7500
mediatorsithroughoutlthellsland.
MediationlBoardsloperatellargely
independentlofiithellegallsystem,lshe
clarified.0SrilLankalevenlhaslPeer
Mediation,Iwhichkpeciallyffocusesion
mediationhtkchoolllevel IEachkchool
haslestablishedI'MediationICells"Iwithin
thelbchoolhndthashifunctionalMediation
Panelskolresolveldisputeshroselwithin
thechool.

Inhddition,kelectionbfimediatorsiishot
simplelsitheythaveltolundergobpecial
trainingll and0 certainl minimum
qualificationlisineeded SShelbummediup
withOthelidealthatl mediationDis
neverthelesskessentiallinSrilLanka.0The
detaillpaperfisiprovidedinlAnnexB.
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Thelpresentationlwaslfollowedlby
commentsifromHon’blefJudgellshwor
PrasadKhatiwadaJAppellatelCourt.[He
saidithatithelpaperiwasicomprehensive,
informativelhindhnalyticalprovidingilot
offinputstandifeedbackstolourficontext.
However,thelpointeduttwolprobable
reasonslforlithelfailurelofiConciliation
BoardlAct,119580nBrilanka:

1. Panellconstitutedicouldinot
becomelfreelfromlpolitical
biasedness,JandDitlislalvery
importantllessontolus.

2. Personslinvolvedlinlresolving
disputesuseditolactlasifeudals
butlnotlasifacilitatorsi-Isame

shouldhotthappenfiniNepal.

ThefactithatthePresidentbfitheltountry
selectsithelmemberslofithelMediation
BoardhsprovisionedintheMediation
BoardlAct,11988lislverylappreciative fas
itreflectsbtatelrecognitioninimediation.
Furthermore,IMinistrylofiLawlitself
conductstrainingbnlmediationbasedbn
theltargetedligroup,Iwhichlificouldibe
donelinNepaliwouldbringtonsistency
inlthelqualityloflmediators.0He
emphasizedithelidealoflhavinglsame
modulelndurriculuminimostbofithe

mediationl trainingsl inl Nepal.
Furthermore, thelsaidithatISrilLankan

Inlthelfloorldiscussionlandiresponse
session,IAsst.[Prof.[RamlPrasadlAryal
fromKathmandulSchoollbfl.awlasked
ifitherelwaslanyllcodeloflconductlof
mediatorslin0Sril Lankaland0if0it0is
importantltothave.Mnfitskesponse,Ms.
Silvakaidithattherelishtodebfitonduct

techniquelforQtestinglaptitudelof
mediatorskeemskignificanttolNepalese
contextihsliwell.

HelthenlreiteratediMs.[Silva’sipointlof
viewlthatthelphilosophyofiimediation
isinotltollessenlthelbackllogloficourt’s
caseslbutltolprovidelspeedyljustice OIf
mediationlisldonelwithleconomic
interest,Itherellislalhighlichancellofllits
failure IHence fitshouldbelkeptinimind
thatkelftkatisfactionthatlislgainedhfter
disputel resolutionl followedl by
restoration(bfirelationshiplisinftselfta
reward.

HelthenltracedbkomelofitheMifferences
betweenImediationlindSrilLankaland
Nepal:Partitiondivorce,ladoptionlare
settledlthroughlmediationlinINepal
whereasbuchrasesdonotfalllunderithe
jurisdictionbfimediationinSrillanka;
appearancelbfllawyertbeforeMediation
Boardiwhilelsettlingldisputelislinot
permittedinBrillankafwhereaslitlis,lin
Nepal.

Heldoubtedmiffitlshouldibelpermitted.
Wehouldbelrautiousthadininanyftases,
lawyershrelfoundiolpoilimediationlin
Nepal fTherefore,helconcededithatiwe
couldllearnlallotlfrom0SrilLankan
experienceslitolpromotelmediationlin

Nepal.

in0Srillanka,iwhichlislimportantlasllit
enhancesthdtapacitiesbfimediatorsfand
regulateltheirfhctivities.dtsimonitoringfis
donelthroughMediationBoard.

AnsweringMichellalParlevliet{Conflict
Transformationl Advisor,
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DanidaHUGOU)’slIqueryllaboutlthe
successfactorsthatSril ankalsbenefited
frommediationlpractices,hekaidithat
thelmostimportantfactorfiskhelktate’s
support.JAnotherfisthatlpeoplelfeellree
tolgoltolthelmediationlboard,landlfeel
verylcomfortableliwithkhelsettingsllike
schooltemples,letcwherelimediation(is
done.

DeputyBSuperintendentbfPolicelGeeta
Upretyflasked,1"Howllcouldlpolicellbe
broughtliniimediationprocess?"Ms[Bilva
respondedithatlkmalllcriminallbffences

Centerlfori Legall Researchl andlResourcel Development

arelreferreditolMediationlBoardiby
policethemselves.Similarly imediation
boardhasbeentestablishedlinbchoolshnd
anyldisputelbetweenbtudentsineedslko
belettledbylktudentsthemselves.

InfresponseltoltheljuestionbofAsst.[Prof.
KumarlIngnam,0KSLiregardinglithe
reasonlbehindhotincludingomeltases
namely [partitionHivorcelndhdoption
infmediationlin®rilanka,Ms.Silvakold
thatthelcasesfequirelegaldocumentdand
testamentstolbelcheckedhndhnalyzed.
However,thelcompetenceloeshotllie

withlmediators.

Prof.ManikiLalShrestha,sessionkhair
summedluplthelsessionthintingflatithe
reasonlbehindithekuccessfimediation
inBrilanka.

Asltherelisho VarnallyavasthalHindu
CastelSystem)inSrillLankaimediation
doeshotendureltulturallcomplications.
Therelexistedlithousandsloflmediation
councilskincelthelperiodlofiAshokalin
SrllLankalwhichthadbeenlrevivedtluring
Britishlregime.

GroupiB,12"1Session

BarangaytjusticelSystem:

Paper AlcitizenidrivenitooliforithelresolutioniofidisputesiiniPhilippines

Presenter
Commentator :

helexpertlfromIPhilippines,
Atty.0 Rowenall Daroy
Morales,imadelllpresentationbn
BarangaylJusticeSystem{Alitizendriven
toollforlthelresolutionlofldisputeslin

. Atty.IRowenalDaroyiMorales,Professor,CollegelofiLaw,UniversityiofiPhilippines
Hon'blelKeshariRajiPandit,AppellatelCourt

Philippines. BarangayJusticdSystemlisithe
systemoflresolvingisputeshtthebasic
politicallandlsociolleconomiclunitl of
governmenttheBarangay. BarangayJustice
Committee[Lupon isthe bodylcomposed

Report
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oftthelVillagelChieflandmotlessthanll0
andImorelthan0200membersiwhich
compriselthelConciliationPanel. There
areldifferentltypesloficommitteeslin
Barangayusticebystem Suchlbs, Barangay
agrarianfcommitteellookslintoMispute
relatingftolland [T hellLocallGovernment
Codeb i1 991provided BarangayJustice
Systembtatutorylbasisftherebylimaking
substantialthangestoPresidentialDecree
1508.

Usuallyllcomplaintslarelfiledlatithe
Barangaylofficelwherelvillagelchief

Report

mediateslorlarbitrateslanalyzinglthe
situationlofithellcase.lIflhe/shelfails,
ConciliationPanellbfBliskonstitutedko
dolmediationfafterlthelselectionlmade
byltheldisputinglparties.0Againlif
conciliationfpanelffails,Ithelchieflsigns
“CertificateltolfilelA ction” fandthenonly,
ataselcanibelfiledintourt.dfimainlyluses
threellprocesseslofidisputellresolution;
mediation,konciliationhndbrbitration
dependingluponithelchoiceloflithe
disputinglparties.0Inlmediationlor
conciliation,willagethiefl(Barangataptain
whotholdskpeciallrespectlin Barangay)br
conciliationlpanellpersuadesipartieslto
amicablylsettleltheirlldisputeslandlin
arbitration,[partieshgreetolbeboundby
thelldecisionloflalthirdlperson.0Itlis
managedbyltheDepartmentbfinterior
andlLocallGovernment,Jthoughlthe
Departmentl ofll Justicel provides
supervision.

However,lawyershrehothllowedbefore
the Barangayljusticelproceeding.l Any
informationl obtainedlduringli the
proceedingslisl heldlasl privileged
informationhndishothdmissibletolhny
legalproceedings [Thelmainbbjectivelof
Barangayettdementistolrestorelelation.
Nevertheless,Jonlthelgroundlofifraud,
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accidentimistakefexcusablelnegligence,
Barangay decisionimaylbelrepudiatediwithin
10Mays.

Atty IMoraleslalsoldiscussedlonlthe
problemsbf Barangay JusticeSystem.[She
mentionedlthatltherelisInolstandard
practice fandhlsodmonitoringimechanism
isveryliweak [Thefvillagetthieflor barangay
captainlislmorellinvolvedlinipolitical
matters,hndiwomen’sinvolvementinithe

CommentsifromlHon'blel KesharilRaji Pandit

Centerlfori Legall Researchl andlResourcel Development

systemlisllowlcomparedltoltheir
engagementlinlgovernmentlandlother
offices. However,l besidesl these
constraintdinPhilippines, barangafjustice
systemlhasltreatedpositivelimpacts.[The
pettyldisputesirelatingitolfamilylare
preventedfromlescalatingfintoliviolent
conflicts.lPeoplelarellsolatisfiediwith
theloutcomeslandlproceedinglofithe
system.[Theletaillpaperlisiprovidediin
AnnexH.

Helfurnishedlcommentslonithellpaper
discussingluponithelhistoricallpractices
offdisputellresolutionlinlNepal.0He
mentionedithatltherelexistedlmany
disputdresolutionkystemsinINepallike,
PantungmanlinKiratperiod, Manyajan,
KacharituringShahPeriod.

Similarly fhefhlsolinentionedkomebfithe
statutorylprovisionsiforfsettlingdispute
atlocallevellsuchlus GaunPanchayatAin
2000B.S., GaunBikashBSamitiA #2018
B.S.0whichlforOthelfirstItimeltriedito
mediateldisputeslatlthellocalilevel.

Thoughiwethave LocalbelfiGovernancdAct

thatlhaslthelprovisionlofliforming
arbitrationcommittee [itlshotinlkffect.
So rakinglintolconsiderationiBarangay
JusticeSystem,lhelsaidithatwelranlearn
alotrolreformburjusticelystem.

Atlthelend,IManikiILal0Shrestha,ithe
chairpersontoncludedithelbessionltelating
Barangayflwiththelvillageldevelopment
committeeslofil Nepal.lAslbothlthe
countrieshaveiverseltultureshndkthnic
diversities,helkaid herelishlottolearn
fromleachlother’slcontextlregarding
dispensingfjusticellinfanlefficientlway.
Barangay(JusticelSystem.

Report
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Day

GroupiA,[ 151Session

CommunityiMediation:1AlPedagogiciReflection

Chair
Presenter
Commentator :

ccessltoljusticelisloneloflthe

corellrightsloflhumanibeings

tolladdresslconflictlorllcauses
ofiiconflict.0 Thelconceptlofijustice,
whichloriginallylevolvedithrough
differentlformslofilordeallbothlinithe
easternbhndiwesterniworld,thashowlbeen
transformedlintollitigation.[Howeverfit
largelyffailstolensurejusticeltolordinary
peoplehsthehccesstollitigationthasbeen
limited,Jandlthelextremelformalism
practicedinthelformb il procedures'lis
unfriendlyltolpeoplelwholrelpushedo

. Mr.[PrakashiManilSharma,ExecutivelDirector,iProlPublic
. Dr.YubrajiSangroula,/AssociatelProfessoriKathmandulSchooliofiLaw
Dr.Ram(KrishnalTimilsina,IRegistrar,iSupremelCourt

marginallinesinMifferentformskuchhs
hierarchicalkociallstrata,fpoverty fand
isolation.

Theirfphenomenaldisenfranchisement
makesikthemunableltolusellitigationlas
almeansloflprotectingltheirligenuine
interestslandlrights.0Litigationlcannot
belapproachedlbylthelpeoplelwho
havellnolcapacitylltolpayldifferent
formslofiifee.1NepallaslainationIwith
aboutB0%bofpopulationdivinglunder
thellpovertyDlinelcannotl bellexpected

Report
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tolreceivelbenefitfromithelkindbfjustice
systemlinlwhichthelcostisunbelievably

unreasonable.

Mr.0Sangroulalargued,1“Indlitigation,
justicelishotMeliveredbutluctioned”.
Hence,thelrichlandlpowerfullsnatches
justice.lThelvicesbfihepotism,financial
irregularities,Ocorruptionlcouplediby
'formalism'Imakeslthelformalljustice
systemll aimockery' Justforlexamplein
many(lcountrieslinlSouthlAsia,0the
judgmentbfithetourthndhlbthertourt
documentslarelpreparedlinlEnglish
languagelwhereadtheliteracyfratelisktill
notlabovel50%.0Hence,Ithellpeople
seekingfjusticelolinderstandinothingfhs
tolwhatltheirllawyerslandljudgeslare
talkinghbout.dskhisiwhatwelintendko
havelinkhelhamebffjustice Mnkddition
tolit,courtshrebftenheitherfconcerned
withlescalationlofliconflictlinOthe
communitylbylitsldecisionInorlthe
adverselimplicationsofitheirldecisions
infwelfare,Gtabilitylandprogressibflthe

soclety.

Moreover,linlthelnamellofilitigation,
conflictinsteadlfgettingbolvedisbeing
institutionalized,slitimakeshlpartylwin
andithelotherlllose.0ltforeverlleavesla
partylinfpainthencelthelconflictlisinot
settledlbutlaggravated.0However,
unfortunately litigationthasbeenMefined
aslhimainstreamcourselbfjusticelwhich
islabsolutelyllwrong fiwhereas,thellegal
educationlbystemlinthelpastthashurtured
setlofldoctrinesiwhichltreatimeanslof
justicelbuchlascommunitylimediationlhs
'AlternativeDisputeResolution'.

Hencetommunityimediationfandimany
othersimilarfformsloffipopularfjustice
systemiwhichtonvenientlylprovidethccess
toJusticeltolthelmassofunprivilegednd
disenfranchisedpopulationthavelreceived
littlelttentionbfithefliniversityleducation

Centerlfori Legall Researchl andlResourcel Development

andlgovernmentlfundingllinisolcalled
developingltountries.lThushehallenged
thelhuthenticitylandiredibilitylofffustice
systemlasiwelllasIthelllegalleducation
systemlbilNepal.

HelsaidthatlthelSouthlAsiancountries
mustlreviewlthelcurriculalandido
introspectlthelharmslcausedltolthe
society.lThelcurriculalneedltolbe
reviewedltoladjustithelnewlchangeslin
valueshindlperspectives.[Sincelthelivalue
attachediolthelbbjectivelofjusticelistully
changedlinthelpresentcontext,fccessko
justicelneedolbetakenhshfundamental
issuelbffjusticelsystem,andforithisithe
doctrinebfllitigationthsthelmainstream
justicelprocess'landithel'otherlmany
formslofipopularfjustice'Tashlternative
disputelresolutionkhouldbehltered.

Currently hlternativeldisputelresolution
istaughthshlparfofilComparativelStudy
inthel.L. M landiA dvanceJurisprudence
inlL.L.B.develadKSL.IHowever,theylare
farDshortitoladdressithelneedlof
specializinglhboutlideasloflcommunity
mediation.l Therellarellchallenges:0(1)
traditionallawyershrellyethotprepared
tolhcceptitommunitylmediationhshpart
ofithellegalleducation,land,lhence,itlis
oftenifficulttoonvincetheluniversity
policyllmakersitolagreeltolincorporate
suchlcourses;0(2)0availabilitylofiithe
fundingfisiproblemi{tolintroducellsuch
courseshsigovernment,donorhgencies
andlnonlgovernmentallorganizations,
exceptlsome haveholtulturebfiworking
withluniversities;landl(3)0thelhuman
resourceltolteachlcommunitylimediation

effectivelylisipreatlyleficit.

Atsuchibackdrop,[KathmanduSchool
ofiLawlonObehalfloflPurbanchal
Universitythasbeenlimakingfendeavorsito
developMediationl curricula'landiwhile
doingkolthefollowingl principles'thave
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beenladoptediasithelgenerallpolicy
guidelines: ApproacheshndWorkability;

CommentsifromiDr.]Ram]Krishnal Timilsina

andlImportanceloflithelSuggested
Reformii.e.BtrengtheninglCommunity
MediationjDeinstitutionalizinggender
andltastelisparity;Breakingbflbobstacles
tol‘accesslitoljustice, IBreakinglthe
monopolylloverlllocallrecoursesibyfla
grouplorfoutsiderslandiPhilosophical
Foundationl ofll thel Community
MediationProgram. Theldetaillpaperdis
providedinlAnnexib.

Helverylrightlylhighlightedithe
pedagogidandinstitutionalframework
ofi CommunitylMediation.0In0the
countryllikelours,linffact,formaldegal
systemhouldbeltreatedhshlternative,
notlthelmediationlthatlhasIbeenlin
practicelforjuitellongtime.However,
CourtslhavellexistedInotlforlirevenue
collection.l1 Rather,01t01s0 alstate
responsibilitylitoldeliverfjusticelltollits
citizens,landlmuchlbudgetlislbeing
investedintheformallegalsystem.

AdthetontextiniwhichhewiMediation
Actlisibeingllprepared,Illamiconfused
whetherlLocallSelfl Governancel Act
2055t hatlishotlyefimplementedicanibe
alpartofitheewlAct.

TheleconomidimpactbfibothitheStatel

FlooriDiscussion

sponsoredl judiciall systeml and
CommunitylMediationlshouldibe
comprehensivelylstudied.0Tolreducelthe
caseloadlintourts,hnlideatolincreaselthe
courtlfeelandidelimitlithelcategoriesiof
casesltolbelentertainedbyltourtsitoook
intolselectedmaturelbfitaseslonly)keems
logical.IDoingfithisimeanslpromoting
mediation.[Butlthelquestionfisthowlto
regulatelmediationthappeningfinlmany
cornersbfithetountry [Whetheritshould
belformalizedl(shouldlitibellrecorded
anywhere)brijustibelefttolpublic?

Thelotherfarealiniwhichlimediationkan
belappliediislinlexecutinglcourt
judgments.lllbelievelthatIthelseparate
MediationfA ctiwouldbtreamlinefllthese
perspectives.

Isitherelanylroleloflmediatorslindthe
transformationbipoliticalltonflictsXMs.
BindGyawaliJlCAMemberJCPNIUML

Yes,lindeedltherelislalrole.1Butlthe
tendencieskolisregardiifinoddenylthe
suggestionslofllexpertslindpolitical
assemblieshrelruiningthelpossibility.
Hence,Otherelislalbroaderlscopellof
mediators.
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SocioleconomiclOrientationsiofiCommunitiesiiniNepal:
PossiblellmplicationsiforiMediation

Presenter : MriMuktilRijal,l1GD

Commentator :

hisIpaperfhsktatedibykhelpaper

presenterlisl basedl onl the

assumptions/hunches.0Firslty
talkinglhboutlthetulturalivaluelpatterns
offiNepaleselcommunitiesthelstatedthat
ourlhpproachliscollectivistlratherlthan
individualistidhndlrelationshiplisthighly
valuedlinlourlisocieties.]Community
mediationlisrespondedpreatly.

However,lsome
culturalivalueshnd
orientationslof
s o m e
communitieslin
Nepall  may
militatethgainsithe
rationalltandards
ofthelimediation:
thelrationalitylforlengaginghndktressing
ingroupsisdominantlratherthanlbeing
selfldeterministiclwhichlhelcalled
collectivistbrientationbofiselfindimanyth
timesfitthinderdtationalimediationfpower
constraintinfiwhichimuchlemphasidisput

Helsaidthatociolculturalivaluesthave
posedisomelbarrierslinlrational
communitylmediation.Inffact,theylhre
basedluponmheeds,interestsfandpolitical
influencelwhichlthelpaperflackslandif
politicall influencel whilel doing
communitylmediationthadbeen(included,
itlwouldthavelbeenbetter.MThelkituation

Mr.IMahendralPrasai,lAdvocate, [MediationiCenter

onlkseniority,lrank,itle,lageletc,landlin
mediationfiflifishssumedithatpowerful
andBeniordknowlbetter,ifimaythenbring
unequalltreatment;ithelpatterniof
communicationfimongsttommunities
maylbelequivocal forlexampleI‘yes lin
mediationhecessarilyloeshotimeanl‘yes”
andlittmaylmeanlothersitoo;landlthe
attitudetolooklintotonflictthotthecessarily
astonfrontationalhnditherefore,resolved
inlnoniconfrontationallmethods,Jmay
resolveltheltensionsintommunitylbut,
maylnotlresultlinithelresolutionlof

individuallproblem.

Mediationmethodsimayfvaryhccording
tolthematurelbficonflictshndiherefore,
prelmediationlstagelempowerment
shouldbdHondpriortolimediationiwhile
implementationlofllprocessishouldibe
donehtlimediationtage [Trainingkhould
belligivenltolthelmediatorslspecifically
dealingiwiththelinterculturallandinter
sectionallmediation.I Thelfulllpaperlis
providedinlAnnex(V.

islbuchthatl'yesdonor,lyeslimediation;
nolmediatorsholmediation'.

Iftwelrelkrained,lonlykhenlwelangoll
longiwaylinimediationfandithus,fworking
inhlternatedisputelresolution.JAIITADR
shoulditherefore,0belpromotedias
AppropriatdDisputelResolution.
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CasesiStudiesiPresented

ithithellobjectivelloflknowinglhowlmediationllworks

inlcommunityldisputes,ithelfollowinglcaseslfrom

variouslprogramldistrictsiwerelsharedlinlthe
conference:

1.  Mr.0KumarlSinghlTeller,lalmediator,IDotilRUDWUClpresented
alcaselonlassaultlandibatterylperpetratediuponlaDalit,MManelbyflan
upperlcaste,lIndra.0WhilelatlworklinlIndiaJinitially Otheylusedito
stayltogether.0OncelIndrallaskedlsomelmoneylfromIMane,Obutlhe
couldnotlgive,ndlitlcausedlirritationtollndra.lOneldaylhiskisterl
inllawlcameltolvisitthimlandlManelignoringQicastelllimitations
happeneditoitibesidether.0Thisimadellndrakolmuchlangrylthatihe
beatlhimlharshly.0Laterllalso,0IndraltrieditolhurtiManelinOthe
subsequentldays.lOncelhelalongiwithlhislfriendslalsolvandalized
Mane’sthouse.l WhenlitIbecamellintolerable,lhelllodgedlanlFIRIin
DistrictlOfficelaccusingfIndralbffhssaulthndibatterylandhlsolooting
250thousandirupees.iLaterIthisdisputelwaslreferreditodRUDWUC
andthreelmediatorslincludinglKumarSinghlimediatedtheltase.IDSP
waslhlsolpresentlinfthelsession.IA fterimediatorsiputimuchleffortlto
makellIndralawareloflithelevilsilikelcasteldiscriminationland
intouchability Ithelcaselcouldibelsettled IBothlofithemirealizedithe
friendshipltheylisharedlinOthelpast.0ItlwaslespeciallylIndralwho
repentedlhislpastimistakeslandifinallylagreeditolbearQalllthe
compensations.

Ilreflectedlhowlsocialldiscriminationlagainstllowerllcastellcanlbe
addressedithroughlimediation.

2. Mr.MinKumarlGautam,imediatorofilProlPublic,Sarlahilpresented
alcasellonlmaritalldisputellbetweenlRameshlandiSarita.0Afterlthree

Report
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childrenlwerelbornitheylstartedifightingleveryday.0 Theyllwere
verylpoorlanditherefore,ibothlofithemlhaditollaborlallithelday
evenltoljointhandtolmouth.lHowever,[Rameshlusedlitoldrinkland
beatlherflaccusingtherofthavingfillicitlrelationshipliwithlotherlmen
atlwork.[Aslittbecamelintolerable,SaritalireportediithelcaseltolVDC
SecretaryliwholthenlreferredhititolthelMediationlCenter.N Thelcase
waslmediatedthelverylhextMayliniwhichibothbfthemputlforward
theirkayings.[Saritalrequestedfforpartition;IRameshkaidithatsince
ithwasiSarita’sIsecondImarriagelitolhim,lhelalwaysifearedithatlone
daylshellwouldalsolleavelhimflinlthelwayUshellefttherffirstthusband
150yearsiback.0Saritallalsolrealizedihislfrustration,landlpromised
notltolleavelhimfiflhelstoppedidrinkinglandibeatinglher,lwhile
Rameshflalsollpledgedihernotitolgolalonelanywherellwhichiwould
triggerlhisifear.1Onlthesellgrounds,itheyllagreeditolliveltogether.
Thelkaselrevealsthowlmediationkankavelthelivesbipeoplelincluding
thatlofichildrenlfromithelcrisislinimaritaldlife.

Mr.0YagyalPrasadl Adhikari,lmediatorloflKaskil (SUSS)0sharedla
caseloflalfatherfinllawlassaultinglaldaughterfinllaw,0thoughlthey
belongeditoltwolseparatelneighboringlhouses.0Theirflivillagelhadla
communitylforestiwhichlcommunitylpeoplelneeditoltakellcarelof
especiallyliniwinterseason, Jandithelcommunitylhadlmanagedito
setlalirotationlfromleachlhouse.lA slperiithellrotation,fHarihar,lthe
aforelmentionedifatherlinllawlhndSrijana,itheldaughterlinllawlhad
goneltolthelforest.0Asltheylwerelworkingltogether,1Hariharligot
furiouslatlsomelloflheriwordslandithrewlthellweaponlthatlhelwas
usingfatiherlandlitlcutlherlhand.0Shelwentltolhospitallandlitiwas
saidithatTherlinervelhaslbeenlcutlandiherlhandIwon’tlbelworking
anymoreJAfterlithatlincident,lshelalwaysluseditolcurselhim.0She
thenlapproachedithelpresidentlofiVillagelDevelopmentlofficelwho
waslinlfactlaltrainedimediator.0Alongwithltwolotherlmediators,
thellcaselwasimediatedlinfitheIMediationICenter.0IHariharlsaidlthat
helhadlalreadylrealizedithelmistakelandlgivenl40thousandsifor
treatmentlbutlheidhotlstoplfightingwiththim [Whilelthelvictim
saidlthatOshelfearedithatlherlhandlwouldlinotlworklandlaslher
husbandlwasllabroad,Ishelwouldinotlbellableltolworklanymore.
Therefore,0sheldemandeditwentylfivelthousandslforlbetter
treatmentlinlKathmandu.0ButltheloldlmanQsaidltheldemanded
amountlwasltoolhighlandiifishelwanteditoldolfurtherltreatment,
helhimselfiwoulditakelhertolhospitallinlKathmandu.lThelwomen
saidithatlsheldidihavelherlownlrelativelandiwouldidoltreatmentlby
herselflandithenfreducedlitltol] 5ithousandsirupees.iHariharffinally
agreeditolgiveltheldemandedimoney.0Eventually,theyllwerelsoft
withleachlother.0Thellcaselreflectsthowllinjusticeslarelhandledlinla
betterlwaylinlmediation.
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GroupiB,01151Session

InstitutionalizingtMediationiniF ormalfjusticetMechanism

Chair : Mr.iGovindaiDas[Shrestha,ICOP,ITAF
Presenter . Dr.rilochaniUprety,iSecretaryiMoLJiandICAM
Commentator : Mr.NarendralPrasadiPathak,IFormeriDeputyiAttorneyiGeneral

r. Trilochand Uprety,

SecretarylMoLJland1CAM,

presentedl on
InstitutionalizingMediationinFormal
JusticelMechanism.0 Dr.0 Uprety
definedImediationfshlmeansitolsettle
disputellandlensurelaccesslitoljusticelto
thelpeople;[itlisifair,dcostletfectiveland
speedyllprocess.

Hellgavelillustrationslofl Afghanistan
andlEasti Timor.0In0Afghanistan065%
officasesllincludinglseriouslcriminal
offencesl arell dissolvedD through
informalljusticelsystemlandlinlEast
Timorfstilllpeoplelarelaskeditolsitlin
bigimatl(gundri)isolasitolspeakltruth.
Hellmentionedimediationlsioluntary
processlwhichitotallylldependsiupon
thelfreelwilllofipeople. 1 Hellstrongly
suggestedlforllestablishingliregulatory

mechanismbolhstolbringimediationlinto
anlumbrellaloffjustice.1Whileltalking
aboutinstitutionalizationbfimediationlin
Nepal,iwhichthelsaid,Icanibeldonelby
recognitionlinllegislationlgavelthe
examplelofiChapteribiso Milaparralin
MulukiAin DY etbomelissueslikelvalidity
ofthelsystem,viabilitylofithelsystem,
andlenforceabilitylofitheloutcomellare
neededl tol bel consideredl while
institutionalizingflmediation.

Helhlsolstatedvariouslobjectiveslofithe
newlMediationlBilllwhichlisIbeing
drafted0withlcollaborationlofithe
SupremelCourtlandIMoLJCAM.0The
Billlprimarilyllaimsitolregularizellall
sortslofimediationlatlallilevels,Jactlas
qualitylcontrolimechanism,landibuild
capacitylbfimediators.iTheletaillpaper
islprovidediinhnnex.

Report
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Helmentionedthatthelpaperfcouldinot
incorporatelhistoricallaspectslof
institutionalizationprocessbifimediation
inlNepal.0Sharingltheloverviewlof
Nepalesesocietylwithlregardstolispute
resolution,lhelmentionedithatlformal
justicelsy stemthaseriouslyllaggedbehind
inprovidingfunrestrictedhndlfairfhccess
toljusticelforlitsipeople.l Therefore,
informalljusticelsystemlevolved.

Inlthelfollowinglsessionloflfloor
discussionhndresponseShankarfSubed;,
GeneralSecretary,[Mediators’Society
emphasizedithatltherelarelhidden
interestsofipeoplelindisputes.

Inuchituations kettlementlisthought
tolbelsuccessfullifiscopeloflsettlement
ishllowedbeyonditheirfrespectiveltlaim.

GroupiB,12"1Session

Centerlfori Legall Researchl andlResourcel Development

Mediationlislonelofllitsikinds,iwhich
consistsbflkomebfithelmeritslikeparties
tolMisputelcanibeljudgelinitheiiown
case,supportsjudicialldemocratization,
andhddressesbocialivalueshndtulturehnd
thus fhelpsinfhchievingocialjustice.IAt
thelend [thetommentatorfhlsothighlighted
some[bf[the[*)roblems[[nﬂmediation[like
lackloflpoliticallcommitment,land
insufficienthuman(¥esources.

However toldeveloplprofessionalismiin
mediation,ltherelshouldibelsome
provisionlrelatingfitolthelfeeltolthe
mediators.l Itl dependsl upon
communitylmediatorsleitherlto
acceptlorldenylthelbenefit.0Butlin
caselloflcourtlreferredimediation,
governmentshouldiprovidelfeesiolthe
mediators.

ScopelandiPracticesiofiMediationtiniConflictiSituationt(alsotffocus
oniconflictlaffectedisituation)landiLessonsiLearned

Presenter
Commentator :

s.0GunathevilSinnadurai,
(Malaysia)l providedl an
overviewl ofll mediation
processlandlfunctionloflilvarious
mediationltentersinMalaysiaMediation
islincreasinglyllbeingllpopularllasian
alternativel disputel resolution

methodologyfinMalaysia.

Sincel1600,khelvillagetheadsithatiwere
called Penghulus useditoldeallmatters
relatingfitollandlclaims,irelationsiwith
traders,iminingtommunitiesieligion,

. Ms.[GunathevilSinnadurai(Malaysia)
Ms.IGeetalPathakiSangroula,[President,ICeLRRd

warflillnesseslandMdiseases.[Despitelthe
establishmentloflivariousimediation
centerslinlMalaysiallike,0 Insurance
MediationBureaufMalaysianMediation
Centre,lTheFinancialMediationBureau,
BankingMediationBureau,/TheHousing
Buyersi Tribunal,0thel Tribunallfor
Consumerl Claimslandisolforth,dthe
Malaysianpeoplehtlargehrebtilllinaware
aboutimediationlprocess,Ghelclarified.
TheselMediationBureaushrelestablished
foridifferentlpurposes.0Forllexample,
InsurancelMediationlBureaulislto
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providelmediationinconsumerfkrelated
caseslforllinstance,0Ibetweenlinsurance
companieshindtheonsumers.

ThelMalaysianlMediationICentrelisla
committeelsetluplbylMalaysianiBar
Councilforfhlternativedisputelresolution
andlitdoeslextensivelstudiesbonlvarious
modesbfihlternativeldisputelresolution

countries.0Similarly,0thelFinancial
MediationlBureaulislyetlanother
independentlbodyfketluplkolhelpkettle
disputegbetweenltlientdhnditheirffinancial
servicell providersl likel banking
institutionsfinsurancetompaniesfindthen
dealiwithlgrievances.

Moreover forltheltustomerscomplain
regardinglexcessivelfee,linterestland
penalty,Imisleadingladvertisement,
unauthorizedl ATMOwithdrawalsletc
fromObank,lthelBankinglMediation
Bureauthasbeenfestablished [Additionally,
Malaysiahlsolhaskeparateltribunalsfor
disputesbofthousingbuyers,lconsumer
claimsimedicalhegligencefandlothers.dIn
20070only,laboutl3000volunteersihad
undergonelmediationtourseshshlpart
offlgovernment'skfforts.Similarly fthe
Malaysianlgovernmentlandlother
concernedlagencieslarelworkinglto
educatelpeoplelonimediation.0Theldetail

practicedlinithelCommonwealth  paperfisiprovidediinlAnnexB.
Commentsifrom!Ms.|GeetalPathak
MsGeetaPathakicommendedithelpaper  societies.

sayingthatthelissueskaisedbylthelpaper
presenterlwerellverylgenuine.lShe
mentionedithatlthelpaperthighlighted
howlmediationtanbelkfficientlyhpplied
inkasesbflreligioushndiraciallriction,
andlhowlthislsortlofl mediationlhas
helpediinlrestoringpeacelindMalaysian

FlooriDiscussion

However,[institutionalizationldemands
concretellawslandlpoliciesiwhichIM:s.
Sinnaduraikaid,brellackinginMalaysia.
Shelithenlidentifiedithelchallengeslithat
mediationlinlNepallislenduring:lstatel
centridhpproachlndlackbflintradlevel
coordinationimechanism.

AsstIProf PrakashiKCKSLhskedifthere
werelanylActlitolregulatelmediationllin
MalaysialtolwhichIMs.0Sinnadurai
answeredthatthereisMalaysianMediation
CouncillA cdiwhichlregulatesimediation.

InfresponseltolMr.[Phatik0Thapal(Ex0
MP)’siqueryliw hetherfmediationkanibe

Report

saiditolhavelbeenlinstitutionalizedlin
Nepalbincelit’ sbeenlinfpracticeforiquite
longhtimelinfindigenoustommunitiesMs.
SinnadurailtoldthatleachBbocietylhaslits
ownltraditionallwayloflldispute
resolution.linlMalaysialllso,ftheylhad
Sabhawhichiwaduniqueltoltheiftontext.
However [institutionalizationlisimore
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aboutlhavingllegallbase.0So,0inlboth
MalaysialandNepal fmediationfislyetto
getfullylinstitutionalized.

Finally IMr.0GovindalDasShrestha/ithe
chairpersontoncludedihekessionbriefing
sixlissuesfinediation’djurisdiction/mediation
aslvoluntarylorimandatorylprocess,
qualificationlofilmediators,ifeesito
mediators,l implementationl and
institutionalizationbfinediation Discussing
onltheljurisdictionloflmediation,The
mentionedihatthdDrafiBillkhouldtlearly

mentionlandDjustifyljurisdictionlof

GroupiB,13"1Session

Centerlfori Legall Researchl andlResourcel Development

mediationlandlalsol mediators.0 The
mediationlprocesshtlertaindevelshould
bellvoluntarybutlsomeltimelinandatory
procedurelshouldhlsobelhpplied.

Trainingkolmediatorskhouldbelgiven
foritourtreferredimediationfonlyfhfter
consideringlthelqualificationloflithe
mediators JAtkhelend thelsaidthatlonly
thelenactmentlofiMediationlActlishot
sufficient.0Onlyhfterdincorporatingthe
aforelmentionedissuesiwhichhelkaidhre
inevitable,linstitutionalizationlof
mediationtanlbeonelinMNepal.

ComparativelStudytofiLegislativelFrameworkiofiMediation

Chair
Presenter
Commentator :

r.0BenlReed,1Deputyl Chief
ofi Party,l Rulel ofll Law
Program,ITAF presentedibn
ComparativelStudylofiLegislative
FrameworkD ofl Mediation.l He
mentionedhboutifivelxistingbystemsbf
mediationinfivelcountries]Germany,
Australia]Japan,]USIandINepalland

. Dr[SagariPrasai,[DeputyiCountryiRepresentative,TAF
: Mr.BeniReed,DeputyiChieflofiParty,IRulelofiLawiProgram,TAF
Hon'bleMr.1BinodiSharmalJudge,DistrictiCourt

everylbnebfiwhichthelkaid frequiresthalf
anfhcademidiyearltodiscuss.

"IwillkalkhboutiNepalitulturelandirules
onllmediation,"lhellsaid.0 Alcountry's
formalilawlislinOfact,l productlofilits
culturelandirelatedimediationltola
numberbflissues, i)W hatarelthelmajor
differenceslbetweenlkivilindtommon
lawljurisdictionsland,Thowldolthey
influencelmediation'sdevelopmentii)iT'o
whatlextenttothistorylandtulturelshape
mediation'sldevelopment?liii)[Howlto
culturalifferenceshmonggroupsimpact
theevelopmentbfimediationiv){Which
problemslinlthelljusticelsystemldrive
effortsitoMeveloplimediationlprograms
inbkountry?

Helexpressedthatimediationlpracticelof

Report
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acountryldifferstolthatofthelbther.dn
thisIrespect,] Germanyldiffersifrom
Japan,[JapanffromiAustralia,JAustralia
fromiUShndiUSEromINepal IHekhen

Thelpresentationlwaslfollowedlby
commentsfromHon’bleBinodBharma,
JudgeDistriciCourtHementionedthat
thelpaperitouldiklaboratelimorelonthe
sevenlissuesithatthelraised.[Doubtslike
whetherllmediationIshouldibelmade
mandatorylorloptionallorlwhether
mediationkhouldibelalvoluntarylora
paidiservice stilllloomilargelbecause
communitylmediationlisInoticlearly
conceptualizedintheproposeddrafiBill
oftMediation,butlheedolbeldiscussed
upon.Hekaid,F'Ilemphasizelthatkome
feesshouldbelthargeditothoselwholcan
affordtolpaylwhilebseparatelfundihas
beenprovidedkohstothelplthoselunable
tolpaywhilebettlingtheispute.”

Questionlrelatingftolculturalkettlement
isithoughtprovokingiquestion.Many
indigenouslpracticeslin Solu,0 Thimi,

Itiwasfollowedbyffloordiscussiontand
responselsession.ILoknathlGhimire,
Student,01TUlasked,1"WhatlisOthe
conceptuall differencel between
mediationhndhrbitration A nsweringfthe
questionMr.[Reedkaidthatinhrbitration
therelishlthirdpartyltolgiveldecision.

Honestlybaying,hrbitrationfisfaribetter
thanlmediationlbecausellsomellnew
injusticeimaylcomelthroughlthelwayfof
mediationlwhichlsometimesligoesion
andlon.MHefhlsolhddedkhatiNepalBar
shouldbuperviselimediationlhgreements
tollookintolthelcaseslofthumanfrights

discussedlonlthelcomparativelpractices
ofimediationlinlthelaforellmentioned
countries.[Theffulllpaperfisiprovidedin
AnnexD.

Mukbia systemlinlMustangletclreflect
suchlculturallpracticesloflidispute
settlement.IT olimediatelitaselbfimurder
ishlegaldeviationwhichkhouldinfact
belldiscouraged.IRegardingfitraining,lla
definedicurriculumiislimportant.lBut
somell importantl aspectsl like
confidentiality Inonfinterferencelshould
notlbelforgottenlwhileldesigning
curriculum BupremeCourtbflNepalthas
takenlinitiativeloformulatethelstandard.

Hellsaidlthatlsomelofithelprovisions
proposedintthelbillhavelinfactiviolated
thepiritbflimediation.IForlinstance,lit
says,Imediationlcanlbeldonelby
representativeslofllocallbodieslwho
shouldInotlinecessarilylbeltrainedlon
mediationlandithelpeoplelwholdon’t
obeylmediators’Iverdictishouldibe
penalized [Helfinallylurgediothaveltlarity
onlimediationlinthetomingfAct.

violation.

Mr.MahendraPrasaithighlightedbnlthree
typesbfimediatorshsirecognizedbylthe
bill iTheyhrelcommunity tourtleferred
andtommercialimediatorsHelputimore
emphasisonmediationonelbyftrained
mediatorQifiitheldecisionlisltolbe
recognizedbylthelstatelmechanism.

Finally,0Mr.01Reedlseemedltolbe
supportiveltothelideabfitharginghtleast
inlcommerciall mediationlandOstate
supportingthelindigentsikothavelaccess
to[justicethroughlimediation.
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siGeetalPathakSangroulalfacilitatedithelclosingkession,which
waslichairedlbyllProf.IManik(Lal0Shrestha,IGenerallSecretary,
SUSSkandiHonorablelMinisterlRamIChandraJha,MoLD0was
thelichieflguest.[Besides,Ithelifollowingllpersonsiwerelalsolpresentlinlithe

event:

ProfiJohniPaullLederach,

N o ok~ D -

ThelessioniwaslprecededibylMs.Preeti
Thapal(ProgrammellManager ITAF)’s
presentationlonl TAF’sleffortsland
experiencesincommunitylimediationlin
Nepal Shefrevealedithatlit’sbeenmearly
150yearsthatthelAsiaFoundationlisoing
mediationlprogramlin@Nepal [Therelis
nowlmixedlsystemlinlNepall-Iboth
traditionallhpproacheshndihelmediation
process.INevertheless,lduelltolrapid
developmentl andl complexities

Hon'ble[EkIRajiBhandari,MemberiofiConstituentiAssembly
Hon'blelRamiChandralRai,lJudge,IDCiDolakha
Dr.[SagariPrasai,[DeputyiCountryiRepresentative,TAF
Atty.RowenaiDaroyiMorales,PaperiPresenter,Philippines
Mr.BBiduriMainali,iGeneraliSecretary,iMunicipalityiAssociationiofiNepal(MUAN)
Mr.IMuktiRijal,[ExecutiveDirector,IGD

developinglinithelcommunities,Jthe
popularitylofitraditionallmediationfis
decreasing.0 Atlsuchlcontext,ITAF
introducedimodernlimediationtechnique
basedbnltraditionalimediationlkystem.

InNepal communityimediationfisbeing
managedlinl6Mdistrictsi(140T AFlandD
Danida)ibyBlpartners.SShelhlsokhared
somellquantitativelandlIqualitative
achievementsimadelunderimediation

Report
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programitoltheldate.] Aroundi4000
trainedlcommunitylmediatorslin1118
VDCsllofti 140districtslofl Nepallhave
beenlgenerated,Jamongstlwhom,[2500
ardtertifiedimediators.Shehlsolexpressed
thatIsystemslofidatalbaselandlquality
checklhavelbeenldeveloped;lanlaction
researchlis0 beingl conductedlon
mediationlintoordinationiwithDr.John
PaullandlalnewIMediationIManuallis
beinglldevelopedibasedlonitlsolaslto
implementthelfindingdintolpractice.lAt
thellend Jshelalsollextendediherlspecial
thanksItol VD Clsecretariestlwholhave
contributedlinl makinglthellprogram
successful,landlalsoltolcommunity
membersiwholhavelbeenlinvolvedfrom

thelverylbeginning,

PreferringsocialfulestollegalrulesMuku
Rijal AIGD0saidithatlashiftifromistatel
centeredtokocietylcenteredpproach
shouldbelrecognizedinthelpresenttime
inltermslofidispensingfjustice,lbecause
oftentimesthellatterlisimorelefficient,
andlrelevant.0 Thoughlcommunity
mediationfislinfthelprocesslofiigetting
institutionalized,0Section0330(oflthe
LocallSelflGovernancell Act)lgiving
powertolVDC andBSectionll01kiving
powerltolMunicipalityltolsettle
disputellaticommunityllevellhavelnot
beenlactivatedlyet.[Sollrequestlisibeing
madeltolacknowledgelmediation
adoptedlbylsocietieslatlthelnational

level.

Hon’blelMinisterfRamlChandraJha,
MinistryloflLocallDevelopment,
expressed thatltraditionallpracticesiwere
dominantinthepasterahslegaliruleshnd
regulationslarelinthelpresentltime.
However,Ithelconceptlbehindibothlof
themlistolcontrolkociety 0T hekituation
iskuchthatipowerthaslbeenlgivenltolkhe
concernedbodylbutthnlenvironmentto
exercisdthatpowerthashotbeenkreated.
Forflinstance,ls.0330and0s.01010oflLocal
SelfiGovernancelAct.

HellinformedOthatlanl Actlrelatinglito

Report
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devolutionloflpowerltolithelLocal  notthavelvoiceluntiltheylwerelselected
GovernancelSystemlislunderiscussion  adimediators.

atlthelParliament.Howllegallspacelan _ oo
bellensuredtolmediatorsiniprovision M MBiduriMainaliSecretary MUAN

relatingtofudicialpowerlinthelsaidiAct exclaimedithatdespitethelrequestsimade
ishlsolmatterfoficonsiderationRoles  tolthelgovernmenttimelandlagainito

ofboththelstatelndbocietyhouldibe enforcells.0330andls.01010of1Local0Self
soughtlforth.lHowever,lourllaction GovernancelAct/nolhttentionlwasgiven.

shouldnotlaggravatelconflictfinsteadlit Dur irulg[lhis[tenur ehsDeputyMayor,he
shouldownizekonflict Hellsoshed ~ $2id: Thavethadixperiencesboffsettling
lightluponithelcommonDattitudelof chronidicasesithroughl med1aF1on.[| As
peoplefotoncealkvillpractices/injustices NGOshavelworkediwelllsharinglnd/
andbotherlgravelissueslinithelpretextof orfshoulderingltheresponsibilitylbfithe
customarytlaw landiurgedhottototso localibodies/Miwouldlikeltofthankithem
aditpreservesktatusiquohndtissipation andbimultaneouslyltommitbnibehalfiof

andMenieshnyfsocialthangelthat,infact MUANIIthatDitiwilllsupportlinlevery
ishlforwardimovingfforce. possibleliway.

Onlbehalfloffialllthelforeignipaper
presentersfAtty [RowenaDaroylMorales
said,0“Welarelgratefulltolallithe
participantsforlshowingtheifgenerosity
tolsharelwhateverllittlelnuggetlof
knowledgeliwelhavelonImediationthnd
alsollexperienceslofitheirlrespective
locations.”

Mr.l Mohammedl Hasim0 Nadaf,
Mediator,l Dhanusa,l Prolpublic
remindedbofithelbitterfrealityliwherein
politicianslusedtoimockthelmediators
sayinglthatltheylknewllnothing.01But
gradually,[politiciansktartedibelieving
mediatorshndiisputesktartedlcoming
beforelimediatorsforbettlement.INow,
communityllpeoplelhaveltrustiupon  HonorablelRamIChandraRai,[District
mediators Y ettherelliesthreatsfromithe  CourtlJudge/Dolakhaiwhileimentioning
armedlgroupslofiTerai,Ibutlthe  aboutkraditionallpracticesbofimediation
mediatorslofisuchlcrisisizonellarelnot  saidithat LimbullKiranthad altypelof
providedl securityl froml police  mediationlcenterlicalledl Chumlung.
administration. Similarly RadlKiranithad YayokkbaYet,

ourltimelhndresourceshrelbeingwasted

Ms.0AlinalHingmang,1Mediator, i,y litigation.0Ifithelsameltimeland

Dhankuta,0 SUSSO concededd that resourceshrelinvestedinmationbuilding,

mediationthashotbnlythelpediminimize  wefwillthavelprosperousiNepal.
caseloadlinlcourtsitolsomelextent,lbut

alsolempoweredivulnerablelgroups,  Similarly [HonorabldEkRajBhandari,
mainlylwomen(iketherithoselwholdid =~ CAIMemberfalsolarguedithatfjudicial
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systemllislonelofithelmostlimportant
requirementsitolgivelthelsenselof
sovereigntyltolitsipeople.Speakingbn
People'siCourtlrunbyMaoistsduring
thetimebflpeople'siwar [helkaidithatlit
waskimilarito Barangayjusticelsystemlin
Philippines.[Helfurtherthddedthatiwhen
atommunitylundertakesispute,[itlis
thelcommunityfitselfiwhichisiwelllplaced
toltracelthelmotivelbehindthelispute,
anditherefore,therelliesthelimportance
ofttommunitylimediation.Maoiststhave
committedlforithelpromotionlof
informalfjusticelystemlinfitsimanifesto
andlireltherefore,kryingtokafeguardiit
constitutionally.

Prof.ILederachlappreciatedidiversities
amongstparticipantsfromithelhighest,
i.e.,JministryQitolthellowestllevel li.e.,
grassroots HekaidthatINepalligturrently
emerginglfromlaldeeplconflictland
therefore [itlrequireskapacitylofipeople
toltakelthelresponsibilitylanditacklelnew
situationlonlithelbasislofldialoguelland
mutuallunderstandinglevenlamong

diversities.INepalthaskichlhindidynamic
varietieslofipeacelprocessestatithellocal
level,JandlitDisIbeinglstudiedlatlthe
internationallrenalforithelationallpeace
process.[Helfinallylurgeditoltreatelequal
accessltolresourcesiforllalllasiconflicts
happeniwhenlonellblocksIsomebody
fromlreachingftolthoselresources.

Prof.Manikil alShresthafinallyffurnished
closingremarks.[HelkaidthatNepallisht
apostlconflictiransitionallhndiherefore
akrucialtage IlCommunityImediation
processhouldbehbletolkontributelto
thelmainfcauselofiachievingkustainable
peace.

Atkuchllcontext,welneedtolhdoptihn
AlternatdJudicialSystem imilarftoNorth
Koreallandl Cuba.0Welhavelourlown
traditionallpracticesiwhichlwelcanicall
alternatejudiciallbystem.[Further[heladded
thatlintlradicalociety Iwelverylmuch
dependbnlradicallegislationbuttheimain
idealisltolchangelthelimindketlbfpeople
throughftheidimobilizationforthekake
offjustice.
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ACCESSITOJUSTICEIFORITHEIPOORIINIBANGLADESH:

PROBLEMSIANDIPROSPECTS

1. INTRODUCTION

Accesstoljustice,Ibeinghnlimportantpartofirule
offlawllisiconsideredlanlinseparablellelementlof
goodgovernance Mnlastiewlyears,therelhasbeen
alredefinitionlofli‘accessitoljustice’landlthe
conceptlnowlemphasizeslonlprovidinglthe
citizen,li.e.Itheldemandisidelwithladequate
knowledge,degalhidhndlrightbasedlawareness
thatlindhellonglruniwilllensurelktheirinformed
participationfinfthelpolicyllmakinglprocedure.
Thuslaccessltoljustice,linlthelshortlrun,
emphasizeslonlgettingfthelpoorpeople’sirights
realizedlandlinOthellonglirun,Iconcentrateslon
equitablelshareandkffectivelparticipationlinthe
decisionlmakinglprocedurelthatwilllbringllin
qualitativelchangelinitheirllives.

2. ACCESSITOWUUSTICE:ICONCEPTUAL
FRAMEWORK

Accessltoljusticellisidefinedas]

Accesslbylpeople,linfparticularifrompoor
andidisadvantagedlgroupsltolfair,effective
andlaccountablelmechanismsiforOthe
protectionlofirights,Jcontrolloflabuselof
powerlandlrestorationloficonflicts.0 This
accesslincludesithelbbilitybfpeopleftobeek
andlobtainllalremedyfithroughliformalland
informaljusticelystems,landhelbilitylto
seekhndlexerciselinfluencelnlawlmaking
andllawlimplementinglprocessesland
institutions(Bender,2004).

ThisHefinitionlpointsuthhumberbiignificant
things.0First,0laccessOtoljusticeldoeslnot
concentratellonlthelformalljusticelsectorlonly
ratherflitlgivesiduelimportanceltolthelinformal
sector.ISecond,llitlemphasizeslonlresolutionlof

I0FerdousiJahan
Jahan70@gmail.com

conflictlratherlthanlpunishmentlandithird,0it
allowstthelpoortolinfluencelthellawimakinghnd
lawllimplementingprocedures.[Finallylandimost
importantly[itemphasizeslonltividengagement.
InlcaselbffensuringhccessitMealsiwithithelpeople
whollarelleftloutlofithelformalllegallsystem.0It
aimsitolarmithemOwithlinstrumentsilikellegal
aidbrtonsciousness,kothelpithemolraketontrol
oftheirflife.Mtimovesbutlofithelusualldomainof
lawl(infitsinormativelsense)landlemphasizesion
empowerment.[Fromlltheoreticallperspective,
thellconceptloffjusticelasireflectedlind‘accesslto
justice’lislindebteditoltwoldichotomousliviewsl
retributivelrestorativel dichotomyl and
distributiveltommutativeldichotomy.

21 Retributivelversusirestorativeljustice

Inlthelformalllegallsystem,justicelfollowslthe
retributivelprinciplelwherelthelliabilitylisivested
uponlthelStateltol“...fixIthellegallguilt,Inotlthe
factuallguilt.”1A nylcrimellislconsideredlagainst
thelstatelandlthelstate fafterlbeinglsurelthatlthe
verylpersonlisiguiltyllandiliablelunderthellaw,
takeslhecessarylirrangementtolensurelthat...the
[legallyJiguiltylmustigetljustideserts”I(Christie,
1977).0Thislparticularimodellemphasizesbonlthe
processlandimakeslsurelofiicausinglithellsimilar
painlindreturnlofipain.iOn0thelotherlhand,
restorativeljusticelemphasizeslonlrestorationof
thelharmonyflthatOthelparticularlcrimelhad
disturbed.0Accordingltol Zehr,1“Itlcreates
obligationsitolmakelthingslright.[Justicelinvolves
thelvictim,Itheloffender,andithelcommunitylin
thesearchlforsolutionsiwhichlpromote,repair,
reconciliationfndlreassurance”(Zehr,11990).5o
thellbasicldifferencelbetweenlretributiveland
restorativeljusticelisiwhereasthelformerdtdemands
thelpunishmentloffanloffenderfandlconsiders[it
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askhelnlylwaybffpreventingfurthercrime,the
latterftrieskolhealthelwoundhndbringingback
theharmonytbyhllowingthebffenderlinkaking
partbofithethealinglprocessiJahan,2005)1

2.2 Commutativelversusidistributiveljustice

Thelcommutativeldistributiveldichotomylisthn
extensionloflthelconceptloflrestorativeljustice.
Accordingfitolthisldichotomy,Jcommutative
justiceltriesltolensurelrestorativefjusticelwithin
legallbindings.IA tithelonelend,litkendskoollow
thellawlindlonthelotherthand,litlensureslequal
exchangelinfllicasesinbrdertolrestorethelstatus
quo.dtimeans,[*Thelpartylwhohaslostlresources
tolanotherthasthkclaimforithelmounthecessary
tolrestorelhisoriginallposition”¥(Sadurski,11984,
p-0335).0However,ldistributiveljusticelislmore
radicallwhentomparediwithtommutativeljustice.
Pointingbutlthatlthellegallbindingsimaybftentail
tolensurellequallexchange,litlemphasizeslon
definingiwhatlisfusthccordingtobocialktanding
offanfindividual (Basedlonthelprinciplelthatlprofit
orflosslinlcaselofseekingfjusticelmayldependion
thelrelativelpowerlloflanlindividual,litldemands
thatlwhileldeliveringfljustice,litdmustltakelinto
considerationlthelimpactlitlwilllcreatelonlan
individual’slifel(Sadurski,01984,p B351337).

Forflinstance,detlusiconsiderlcase.Mnlvillage,
oncelanlunmarriedlwomanlbecamelpregnant.
Later,JthelmanIwholallegedlylhadialphysical
relationshiplwithithatiwomanhdmittedtheuilt
butldenieditolmarrylher.INow,Ithelretributive
justicelwouldlsay,Ihelcourtlwillitakelnecessary
actionhgainstthelmanloncelthelguiltlisproven.
ThelactionImaylincludelimprisonment,
compensationletc.0]However,litlcouldhave
createdlcertainlproblems,Jwhichlthelformal
systemwouldlfailltoladdress.0First,0takingflinto
accountlthelsociallbackground,ithelgirlimight
neverlgetimarried.0Afterlgettingloutloffjail,ithe
manayftakelrevengeletc.IOnkhelotherthand,in
thisOcase,lrestorativeljusticelwouldltrylto
reestablishthetharmony.[Followinghlrestorative
principle,kthelmandmayibelbrderedtolimarrylthe
motherlofthisichildiifithelwomanlwisheslorlhe
canlbelfinedIwithlamplelamountloflmoneylso
thatlthelwomanlwilllnotifacelanyltroublelin
future.lInOthislsamelcase,Jcommutativeljustice
willlseeklremedylOwithinlthellegallframework

anditbwilllnotlconsiderthelimpactloftheljustice
imposedlonithelunmarriedimotherloffalchild.
DistributiveljusticelonlthelotherlThandiwill
considerfithelsociallstatuslandloutcomelofithat
particularfincidentlonlthelindividualskkoncerned.
Ifiboththelmanlandlwomanlsharelanlequal
responsibilitylinthatlparticularrelationship,
justicelshouldidistributelthel burdenlof
restorationllequallylloniboth.0Therefore feither
theylwillimarryBeachlotherloriithelfatherfofithe
childiwilllprovidelallowancelforhislunborn
childluntilthe/shelbecomesi180yearsiold.

Theloutcomeloflithelanalysisloflitheseltwo
dichotomiesllislasiformalllegallsystemsidepend
onlllegaltbindingslsolelylandlemphasizelonllaw
inlitsInormativelsense,ltheyloftenlignorelthe
meaningbffjusticelaslreflectedibythekocietylbr
bylthelindividualsilivinglinithatlsociety.0 A
numberlofistudiesihasIshownlthatlinlcaselof
gettingljustice,Otheirlprimaryliconcernslinclude
notlunishmentlbutlthelrestorationbftharmony
andlcompensationlitolthelvictimslandithisiso
calledljustice,0providedibylthelformalllegal
systemDbelitlretributiveloricommutative,ldoes

notImatchiwithItheiflownlunderstandingslof
justicel{WorldBank,2007).

Tobumitlup,fhaccesskojusticelmeansestoration
oftharmonylbylrelyinglonibothlthelformal
structurelandl®...counseling,Imediation,
negotiationlandlotherlformslofinonljudicial
representation”{Golub,2003,[p.26)dtsimainhim
isiolempowerlthelpooriwiththeltoolshvailable
tothem Mnthisframework,formallsystemimust
workthandinthandiwiththelinformalsectorfini
comprehensivellmanner.

3. LEGALISYSTEMSINIBANGLADESH

Takinglintoltonsiderationlthelinformallwaysbf
disputelresolutions,lwelcanldividelthelloverall
justicelsectorfintoltwolpartsithelformalfjustice
sectorlandithelinformalone.

Fromthethighestltier,i.e. thelSupremelCourtlto
thellowestlone,[li.e.,Ithelvillagelcourtlhasibeen
includedlinithelformalljusticelsector.iOnlthe
otherthand,thelinformalkectorlincludes shalish
(informalfjusticelconference)andlothedNGO/
CBOmponsoredhlternativeldisputelresolutions
systemsADR)I(EC,2005).
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SupremelCourtiofiBangladesh

v

CiviliCourts

v

CourtlofiDistrictland
AdditionalDistrictfJudge

CourtlofffointiDistrictludge

CourtloffSeniorlAssistantludge

'

CourtloflAssistantlJudge

Indthelinformallsector,dthelmostlwelllknown
justicelprocedurelisitraditional shalishl (justice
conference). ShalishlactuallylmeansT thelpractice
ofigatheringlvillagelleldersiforithelresolutionlof
localMispute”I(ThelAsialFoundation,2002,0p.[).
Infcasellofl ShalishNthelpartieshtollegalldispute
arelsummonedlinfthelpresencelofivillagelelders’
andlotherIpowerfullelites.IThelmainfaimoffthis
assemblingfisHiscussithelproblemshndolreachih
peacefulltonclusion(T helAsiaFoundation, 2007,
p-21) T helvillageleldershindhelinfluentiallarelin
chargellofideliveringlaliverdictlafterlisteninglto
bothlsides’Ostory. Shalishlcanlbelconductedlin
variousformsTithcantbelrbitrarylorimediatorylor
allblendllofitheltwol(Golub,12003).0Normallydit
takesImorethanbnedaylforakhalishtolcomelo
atonclusion.IAsthelpeopletonductingthekhalish
arelconsideredlasirespectedlorlpowerful Otheir
decisionslalwaysicarrylalgreatiweightl(Khairlet

al.pp.8M).

Shalish isimostloftheltimel...thelfirstndlonly
optionhvailableftolthelpoor landltistonsidered
tolbell“...affordable,romprehensible,convenient,
andtficient”(ThelAsialF oundation,2007,p.210
22).IThislreliancelon Shalish istbasedlonitheMact
thatthelpoorfandImarginalizedicitizensimostiof
theltimelarelquitelreluctantlinlseekinglljustice
fromithelformalkector.

v

CriminallCourts

’

Courtloffsessionsland
AdditionallsessionlJudge

MagistratesiCourts

v

VillagelCourt

4. BARRIERSITOIACCESSITOIJUSTICE
(FORMALRULEIOFILAW)IFORITHEIPOOR

Despitelthelworkingloflanlapparentlfully
structuredformalfusticelsystemshndraditional
informallystems,therelarelumerousiproblems
thatlimpedelaccessitoljusticelforlthellpoor.fThe
commonproblemslrelatedtolccesskofusticelin
formallsystemshreldescribedibelow:

Justiceldelayed,justiceldenied: Inhnylliterature
onllthellegallsystemloflBangladesh,ldelaylin
dispensingfjusticelisiconsideredlasithelnumber
onellproblemfthatthinderslithelaccesshitoljustice.
“Therelarellsomelcivillcaseslwhichlwerelfiled
duringfthelPakistanilregimelandlarelstilllunder
trial,”lamentedlonelbureaucratliinhnlinterview.
Therelhrelmanyfreasonsbehindthisidelay. First,
leakagelloficivillandlcriminallprocedurellcodes
allowshthelcasesitobelengthy ILawyersinkome
caseshlsolplayltheidipartinidelaylbecauselimore
delayfwilllensurelmorelearningforthem(Osman,
2006). Second,thellacklofakufficienthhumberlof
judgesiindicourtsforcebjudgeltoMealiwithiive
tolsixOthousandicaseslinfallyear. Thirdly,leven
afterfjusticellisidelivered,litlcannotibelenforced
untilthelconfrontationallpartiesireceivelalwritten
copyloftheljudgment. Fourthly,kriminalases
arelldelayedldueltolitwolreasons:0theldelayllin
submissionlofllpolicelireportlanditheldelaylin
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court.Policetakeslongtokubmithnlinvestigation
reportldueltolshortageloflmanpowerland
excessivelworkloadlasOwelllaslexistencel of
corruptionlinfalpolicelstation.0 Whenlalfinal
chargelsheetiskubmittedolthelcourt fitbecomes
thelplacelwhereljusticelislstuck.0“Inlonellyear,
40%0tol60%0ofIthelcasestarelchargelsheetedIbut
only5%bftheselaseshrelputlonirial Following
thisrateleveryllyearlcaseshrelaccumulatedtausing
alhugelbacklog”0(JahanlandiKashem,12006).
Fifthly,0dissolutionloflalbenchistopsithe
procedurelbfithelcasesbithatbench.Mater,fwhen
thatparticularbenchainsltsfurisdictionhgain,
thelbuspendedicasestarelrelopeneddromlthelvery
firsthstage MA shlresult,fusticelishotMdeliveredin
timelandhibacklogliskreated.0UpitoR003,B,500
petitionsiforleaveltolhppealland700ppealsiwere
pendinghtithelppellateldivisioni(EC,2005).0n
highlicourtldivision,1150,0000caseslarelpending
(ADB,2001).IThekituationlislevendmorelkevere
inflowerkourts.

OutdatedlLawslandlLacklofiIndigenization
ofithelJudiciary: Inlthelcaseloficriminallcourt,
somelofthelprimaryllegislationshrellmostI150
yearsloldl(Kamal,lp.0112).0ThelBritishiheritage
stilllplayslanlimportantlrolelanditheljudiciary
stilllfollowsIsomel penallstatutel“...thelsole
purposelofiwhichliskolrestrictithelmovementlbf
thelpoor”I(Hoque,12003,0p.081)”.0Ignoringithe
dynamicityloflawlisiplacingitinmhktatidposition
wherellawslarelnotlkeepinglpacelwithlthe
changingpatternlofitrime.

Welhavebolfarfailedkolindigenizelthe[udiciary.
Forllinstance,Ogivenlthelhugellbacklogslofiicases
mainlylduelkokhortageloffjudges,ithreelmonths
vacationfinthethighcourtlsiquitelridiculous.In
fact,Jduringithelcolonialldays,ljudgesicoming
fromEuropeankountriesineededithreelmonths’
yearlytholidayltolvisitthome,butlinlthelpresent
scenarioll thesellongl holidays0 arel quite
unnecessaryl andlitl onlyl undercutsi the
performancebffjusticelsectorfurther” observed
alpolitician.[Duringtheselthreelimonthslivacation
witnesseslmaylforgetlthelcase,levidencelmaylbe
distorted,ljudgesimaylidielorlmanylother
unpredictablelthingsimaythappen{Osman,2006).

PoliticizationloflthellegallSector: Legalector
haslusuallytbeenttonsideredhsithelutmostkource
offhccountability. IlHowever,inlrecentlyears,the

particularlphenomenonpoliticizationOhas
touchedthisliverylsector.lEven,Ithelhighlicourt
andithelA ppellateldivisionslarelnotlbeyondmits
reach.0Untillprettylrecently,ljudiciarylhadito
sufferlffromballacklofloperationallindependence
asithelppointment, posting,lpromotionfkolthe
higherfcourtliremainediunderithelcontrollofithe
executivel(EC,2005) IThoughlthelimmediatelpast
caretakerlgovernmentldecideditolfinally
separatelthefjudiciaryformfthelexecutivelorgan,
itsieffectuationiwouldrequirebomeltime. A tthe
samelitime,Ithelappointmentlprocedurelofithe
judgeshitithethighertourtthashotlbeenthanged
andDitiwillOstilllallowlthelpartylinlpowerlto
exerciselitspowerlloverlthefudiciary.

Otherlithanitheljudges,lalmostlallithelcourt
officialslarelappointedibasedlonlitheirlpolitical
leanings.Specially,finfkaselbffappointingPublic
ProsecutorsiPPs)Ipoliticalibiasnessthastbecome
thelsolelcriterialandithelcompetencelofithe
lawyerslislignored.

Thisloverwhelmingpoliticizationthaskkreatedh
numberloficonsequences. First,0thisIsortlof
appointmentD isl resultingl in0 al unique
“accountability”Imechanism,lwherelthe
politicallylimotivatedfjudgesiorithelPPslremain
accountablelonlyftoltheiripoliticallimastersiand
thisinturnf...createdincentivestoldistortlegal
processeslinlifavorflofipoliticallorlpersonallgain
(WorldiBank,12007). Second,0dueltolpolitical
considerationllallargelnumberlofinotlsol
competentlawyershrelbeinghppointedhsjudges
otllawyers,iwhoselfailurelbarlpeople’shccessko
justice. Thirdly,0thislpoliticallappointment
resultslinthighMegreelbficorruption.IAspolitical
blessinglbecomeslthelsurvivallmechanism,
corruptionlestablisheslitselflasithelnorm
(Osman,2006;IEC,2005) Anhdditionrenowned
lawyerslarelreluctantlinitakinglupltheljoblof
judges,hshitiwouldlimitiheifincome.

ShortagelofiManpower: Withithellincreaselof
thelpopulationlofithellcountry,Ithelnumberflof
litigationslhaslincreasedlasiwell.lHowever,ithe
numberbficourtshndjudgesandlotherpersonnel
involvedlinfthelsystemlhasinotlbeenlincreased
sufficiently.Mtlsfoundithatlmostbout10,000
casesll arell filedl everyday.l Underl the
circumstance,litlnecessitatesltolenhancelthe
numberbficourtandfudgesforkpeedyldisposal
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offthelcasestfiledleveryday.

Lackloffalsystematicldelegationfoffauthoritylin
courtl managementl makesl thel judges
overburdened.ITherellisInoldatabaselaboutlthe
numberfandktatusloficasesideal tibylalcourt.

Ineffectivel LawlEnforcementl Authority:
Therellarelmanylflawslinfthellawlenforcement
mechanismloficriminalljusticelsystem.0In0the
criminallkases,Ipolicelreportshrelthefoundation
officriminalljustice.0Thelpolicelarrests,lframes
thelcase,linvestigatestandlsubmitslichargelsheet
tolthelcourtlinspector.iPoliceldoeslallithe
preliminaryllworkloffjustice,IbasedlonIwhich
judgmentlisideliveredlfromithelcourt.1AsIthe
policelarelthelframer,investigatorfandreporter
offtheltase ftherelisthugelbcopelforimanipulation
(EC,2005).Inkomelkases,Thargelheetepends
onthehmountbfithelbribe.Sometimesktheykven
manipulatelthelmurderlcaselbyltampering
evidence.l“Justicelislaffectedldueltolcorrupt
practiceslofll police.I TheylmakelweakOcharge
sheetslwithnhttemptitolweakenlthelcaselthey
getlbribeslfrom0theloffenders”D(Jahanland
Kashem,[2006).IMoreover,Ipolicelpersonnelfre
oftenfusedbythelrulingpoliticallparty.IT helruling
partylalsolappointslpolicelpersonnellfromithe
partylcadre.DAslsuch,lpolicelnormallylcannot
worklindependently.lCorruptionloflipolice
seriouslylffectsieriminalfusticel(Hasle,lp.708).

Inltermslofitapacity,fpolicethasimanyllimitations
too.0Geographicallareabffhlpolicelstation/thana
islitoolbiglcompareditolitsimanpower.0“...the
averagellpolicelpeoplelratiolisl1:14000whilelin
Singaporelitlisil:250” linformedhpolicelofficer
(JahanhindKashem,2006).

Thislsectionlhasihighlightedlalnumberlof
problemslofitheformalllegallsystem.

Withllitheselproblems,thelformalllegalkystem
isOsimplylinaccessibleltol thel poorland
marginalizedlpopulationlofiithelcountry.
WhereasItheylrequirelquickIsolutionItoltheir
mostbfthelkimelpettylproblems,dateldisposallof
caseslcreateslalheavylburdenlonltheirlfinancial
conditions.[Duelkolpoliticizationfandlunbridled
corruption,tourthouseslbecomehlfearfullplace
tolthem Mitbecomestommonphenomenonithat
moneycouldbuythejusticelnddacklofimoney
oftenlresultslindackloffustice.

Centerlfori Legall Researchl andlResourcel Development

5. DEPENDENCEIOFITHEIPOORIONINFORMAL
JUSTICEISYSTEMS

Thelfailurelofithelformalllegallsystemsihas
actuallylforcedithelpooritolmoveltowardsithe
informalllegallsystems.0 Thisldependencelhas
beenlkreatediforinumberlofireasonsl

Unlikelthelformalllegallsystem,Jjusticelis
deliverediratherlquicklylinOthelinformal
sectorllwhichlthuslisavesibothitimeland
moneybfthelruralimass.

Thelinformalkectorfratherfthanlpunishing
thel guiltyl emphasizesl onl restoring
harmony.0Thelrurallvillages,0which
normallylcompriseloffalcloselylknitlsocial
systembctuallylpreferthisimodeloffustice.

ThelinformallsystemlinDfactlsaveslthe
villagersifromtharassmentandlatithelsame
timelthelwholelprocedurellooksfamiliarto
them.

Besides,thelpoorlimayltonfrontlalpsychological
barriertolgoltotheformalourt.[T helimainlreason
behindithislislformallsystems’ladherencelto
formalisticlandlretributivelprinciples.iT herellis
anotherlimportantireasoniwhichlisiforcingfithe
ruralimassltolrelylonkhelinformalsector.0A part
fromseriouslcrimesllikelmurder,irapelandiacid
violence,iwhichlarellesslfrequent,Imajorityllof
thelproblemsthatkthelpoorkxperiencelconsistbf
familylmattersJpettylisputes fpettyltheft,bexual
abuseletc.lUsuallylalformallcourtldoesInot
considerltheselcaseslbecauselofthelinsignificance
oftheihaturelandithelenormitylbfitheifhmount
offmorekeriouskases.00ften,theselpettyltasesif
filedlinlalformallcourt,Jarelredirecteditolthe
Villagel Courtd(VC).D0However,lal particular
characteristicloflthesellapparentlylinsignificant
problemslisithatifromibeinglinsignificantithey
cangainbkignificancelandimayfpotentiallylcause
probablelinjuryltolthel peoplelinvolved.nIf
resolvedearlierithroughivillagelcourtlorlinformal
systemslthenlthelbiggerroblemsliseverelinjury,
violencelletc.)IcouldThavelbeenlavertedlifithey
werelnippedinithelbud.IThelbpinionlofithelrural
peoplelisiunanimousthereMproblemsishouldibe
forestalledlatthelfirstlsignlofiit,inotlafterlithe
damagelisidone.lAccordingtoithem,courthonly
considerslproblemslwhenltheylreachithe
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extreme,Jwhereaslthelextremelstagelcanlbe
preventedliffaddressedlproperlylinlithelprimary
stagesithroughllocalllevellinstitutionsi(Aliland
Alim,2005;0W orldiBank,2007).

Therelarellsomelotherlissuesiwhichithelformal
legalstructuretendstolignore IA ccordingtolirural
people,fusticelcanlonlylbeldeliveredibylpeople
whollivelinOthatOparticularlvillage.1“Howllcan
someonelwholdoeshotlknowlusidelivefjustice?
AljudgelshouldibellsomelonelwhomIbothlthe
confrontinglpartiesiknow.0AsbhellivesIwithlus,
hellcanlrealizellwhatfactuallythappened”0(World
Bank,2007).0Thislidealgoesidirectlylagainstlthe
ideabofjusticelpresentintheformaldegallystem,
wherelltolensurelobjectivitylandifairltrial Othe
judgelshouldibelanlanonymouslpersonltolboth
thellparties.IButlaccordinglitolrurallpeopleDitlis
impossibleftolivellfairiverdictbylanhnonymous
personlbasedlonlylonlthelnarrativeslofithe
incidentlandiwithoutlknowingthelpersonalities
offithelpartieslinvolved,JandIwholisitellingllies
andiwhollishot.

Tolthelrurallpoor,therelishiverylittlelpossibility
ofibeingbiasedlinmivillage shalish becauselinlthe
presentlcontextithelstatuslofithelshalishkers
(mediators/adjudicators)istachievediratherthan
ascribedlasthappenediinfthellpast.IBeinglbiased
willinotlhelplithemfinthellongfirunitolmaintain
theirftatus.[Therefore,motbnlyltheythavekolgain
theffaithlofthelvillagersbuthlsothavelolmaintain
theirfobjectivitylthroughouttheirllivesibecause
villagersthavelthellibertyltolchooselshalishkers.
Thisimakelthelvillagersifeelithatithatltheythave
morelcontroltherelintomparisoniwithitheformal
courtlwhereltheyllhaveltolobeylthelordersiofla
judgelwhomitheylidhotthavelthelrighttohoose.

Anotherreasonlresponsiblefforfpeoplelnotibeing
atleaselwithitheformallegallsystemlisthellacklof
controlitheylThavelonlthelproceduresiand
processeslofithellcourt.linMBangladesh,fhellegal
systemlisadversarial fi.e.ltlrequireslvictimslito
proveltheloffencelwithlalllevidencelinsteadlof
offenders.IAlvictimthastolpresentlthelwitnesses
inffrontlofitourt,fwhichlislarduoushndkexpensive
(Osman,2006).00n0thelotherhand linf shalish,la
complainantthasholsuchlpressure.

Witnesslplayslanlimportantlpartlinfithelformal
legallsystem.[nlformallegallsystems,falwitness

islundertheloathiopeakitheltruthbindiperjured
himbrherselffwhenkruthlishotkpoken.Butthe
verylidealofltakinghnlbathlislquitelmeaningless
tolthelrurallpeoplelstheyldooticonsideritlas
effective.lTolthem,thelsettinglorhrrangements
inlaltraditional shalishlislfarimorelefficient
becausetheythinkithatfitlishotlpossibleforone
tollielinffrontbfhllivillagers.Moreover,inimost
ofitheltasesthoselwholarelpresentlin shalishlare
themselveskyewitnessesbfitheldisputedlincident
(WorldBank,2007).0Theselty pesbofidifferences
couplediwiththelproblemslbfilanguage,kettings
andnormsledipeopletolriftifurtherfawaylfrom
thelformalllegallsystems.

Moreover,iwhenhlverdictlisdeliveredlinbformal
court,Itherelisinolscopeloltakelthelopinionslof
thelpartieshboutlthebolutiontobelgiven.Butlin
thellocallsystem Opartieslarelgenerallyllasked
aboutlthelbestlpossiblelsolutionfaccordinglto
theirlviews.0Thelverylidealofjustice " Hskimilar
withl“mutuallunderstanding’Itolmostlrural
people.lOnelmalel mediatorlputslitithisIwayl
“justicelmeansitoldeliverhlresolutionhftertaking
consentbfiboththeltonfrontingparties”I(ibid).
Tolthem,litshouldlbelalparticipatorylprocess
wherelleveryonellinvolvediwilllreachlintolla
consensus.

Intheleyelbfithellawlorltolbelpecific,ithelformal
legalbystem,mllicitizenshrelequal Butllivinglin
alstratifiedkociety,lwheresocialtatushtilllplays
anlimportantflrole,ithislconceptlofff equality lis
unfamiliarltolthelrurallpeople.0l Therefore,
whereasllinllalformallcourtlthelldegreel of
punishmentwillldependiononlyltheltrimelitself,
in shalishithelresolutiondwilllbeldifferentdfor
differentl peoplel basedl onl theirl social
backgroundorktatus.[Forfinstancell‘ifalproblem
ariseslbetweenifatherfandhbsonhndliffithurns
outlthatithelfaultlliesiwithithelfather,still,Othe
shalishiwilllrebukelthelsonMforthisimisconduct.
Behindithebcene,dthelfatherfiwillibeltold,flook,
itslyourlifaultldon’tlletlitthappenfagain.’IThus,
bothlpartiesiwilligothomelhappily”I(ibid).

Theselparticularlissueslarelbeyondithe
understandingl ofl thel formall court.
Undoubtedly,0forlitsOelitistloutlookland
negligenceltolthehormslbrivaluesideeplylrooted
infrurallareas,levenliwhenlthekituationfistideal,
i.e.,thelformallegallystemlisiworkingwithout
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anylflawDandlexistenceloflanylpoliticallor
economidbarrier,fthelmajoritybfthelruralpeople
willbtillkeekusticefromthelinformalkystems.
Tolmostlpeople,lformalllegallsystemslare
unfamiliarfsitheylarelbroughtlinlandlimposed
bylthelforeignlrulersimainlyltolserveltheir
purposeslandithusitheylfailitolunderstandithe
basicldemandlofthelpeoplelofithiskcountryland
formallcourtsloftenlperceivediaslanialienland
elitistlegalystem.[Thisbarticuladpsychological
barriedlwilllbeldifficultitoladdresslevenlifithe
formalllegalsystemlpromiseshlfairftrialfforlthe
poor.

6. PROBLEMSIOFINFORMALWJUSTICE
SECTOR

Despitelthislreliancelbnlinformaljusticelsector,
atlrecentlktimes,thebignificance,importanceland
effectivenesslof shalishlareldeclining ITherellare
manyllreasonsIbehindithislloweredlstatuslof
shalish.1' Thel problemsifacedlbylithelinformal
systemslare:

BiaslandlCorruption: Traditional shalish
emphasizeslheavilyllonOthelexistinglisocial
structurelandithislunequallpowerlstructure
createshinlimpedimentlkolensurejusticelforithe
poor.[Peopleliwholbelongiolthelupperlstratalof
thelsocietyllcanleasilyllexerciselltheifleconomic
influencelinOtraditional shalishlandliflitheir
confrontinglsidellisipoor,fjusticelmaylbeleasily
denied.IBesides,imanylaltimes,ithe shalishkers
(shalishiconductors)thelpithelrichlorthelelitestkto
receivell somethingl inl return.0 Political
considerationfishlsolreflectedlin shalish.Mnlfact,
politicallffiliationlofthelpersonkeekingustice
hasbecomelnimportantlpointloficonsideration
anditheljustlresolutionlisInotldeliveredlasithe
shalishkerslhavelstarteditolconsiderlthe
consequencelofiitheirlresolutionlonitheirlvote
bank(AlilandiAlim,2005). Shalishishlsolhkubject
tolmanipulationlbyllcorruptitoutslandilocal
musclemenlwholarelhiredltolintimidatelthe
entirelprocessi(Golub,2003).

GenderDDiscrimination: Onelofithelmain
reasonsibehindthelbuccessbitraditionalkhalish
islitsbupporttowardstraditionallvalues fcustoms
andipowerlstructure.JOn(0thelotherhand,lthis
traditionallbutlookbupportsipatriarchylindithus
preventslwomenlfromfgettingfjusticel(Haquelet
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al.,02002,0p.022).0Womenlcannotlenjoylthe
opportunityltolparticipatelborexpresslopinionlin
altraditionalOshalish.1Thelwomenlarelnot
consideredkevenhsiwitnessesiHalim, 2007 ,0p.060
7).

Forllinstance,lanl AsialFoundationlreport
describesllallcaselinIwhichlalvictim’slhusband’s
dowryldemandsileditolbeatinglherllandlcasting
outlbfithethome.Bhehskedlforthel plfromkhalish
butlithwaslquitelfruitlesslasl... Icouldnotkpeak
up...I0didn’thavelthelchanceltolsaylanything”
(Haquelktmhl.,2002,0p.22)

Lackl ofl Legall Awareness: Stillltoday,]most
peoplebfiruralBangladeshhrelunawarelofitheir
legalirights. [IDowrylislalcommonphenomenon
inlvillagelandithelvillagersfustdohotlknowlthat
givinglotireceivingldowrylislprohibitedibylthe
law T helactuallmeaninglof Denmobor’I(dower)
isInotlyetlunderstoodIbyllw omenlandImostlof
thembfaileditolcollectlitlindtimel(ibid).0F orllits
patriarchallnature,ltraditionallshalishifailsIto
providefjusticelintheselcases.

DeclininglSociall Acceptancel ofl Justice
DeliveredlandiChangingliSociallNorms: The
acceptancelbfthebutcomebfkhalishlisteclining
aslwelbbserveldecliningtrendintermshbofkocial
valuesiwhichllistultimatelyllooseningfthelsocial
fabric.IThelsociallnorms,icustomsandlcontext
thatlhelpeditolendure shalishlaslanleffective
disputelresolutionlmechanismiforlllong,lhas
startedolfalllapart.dnthelpast,lonelofthelmain
reasonsibehindltheleffectivenesslof shalishliwas
thelsociallimportancelthelelders/shalishkers
carriedlanditheloverwhelmingfacceptabilityllof
them.(WorldBank,2007).However,khislhorm
islbecomingInonlfunctionalidaylbyllday.0Time
hasichangedlndimanyttitizensihowlbelongltola
newlgeneration.lUnlikelheirdpredecessors,they
dolnotlshowlthelsamelrespectlorlobedience
towardslelderlyllandithelsociallacceptancel of
shalishlistthusideclining.

Moreover,linlthellpast,ithelword ‘shalishUwas
almostlsynonymousltol‘law”landleveryonelwas
bounditolfollowfit.But,latlpresent,Ithelformal
lawllofithelcountrylhasimadelaldistinction
betweenl“shalishable” (shalishworthy)land
“nonshalishable” (nonshalishworthy)krimesfnd
disputes.lAshlresult,funlikelthelpast,fpeoplelare
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reluctanttoleekithethelplbfishalish.[Finally,the
spreadloffeducationliskreatinghnlimpactlonlthe
qualitylloff shalishkers.0In0thel past,Jwhenlthe
numberlofleducatedipeopleliwasiquitellimited,
theirfudgmentiwashcceptedibyhll.lHowever,in
recentldays,lthelspreadlofieducationlhasiput
everyonelinthekamelheighthndholonelisdikely
tollconsiderfanotherlpersoniwholcanlbeltrusted
infcaseloftshalish MnlourF GDs,0welhavelfound
anlinterestinglbuttommonomment:I‘youlthink
helisllearned,kolwhathreliwe Mofij (Fool) (ibid)?

However,ltheldeclininglstatuslofltraditional
shalishlandlchanginglsociallnormsimaylibelin
factthelkeyltolegallempowermenthndhccessko
justicelforthelpoor.Mnthelpast,khalishiwaslthe
onlylinstitutionlandIpeopleldidinotlhavelany
alternativesitolchooselfrom.0But,latl present,
formalllawlandilegallsystem, 0 whichlinOthe
previousleralwaslsomewhatlalientolthelrural
people,lishotbeyondiheirfreachinow.Besides,
alnumberlofiorganizationslareliworkingflinlthe
villagestolprovidellegalhidkolthepeople.DAccess
tolmedialhaslalsolbeenlalpositivelphenomenon
forlthelpoor.

7. NGO/CSOIROLEINENSURINGIACCESSITO
JUSTICE

Thelfailurelofithelformallandlinformal
(traditionallshalish)ilegallsystemsihasOresulted
intothefintroductionoffnewformbfilegallystem,
knownDasl AlternativelDisputelResolution
(ADR).0ADRDisI“...tolcombinelsomeloflithe
advantageslofspeed,Iproximitylandlagreement
betweenlpartieslofithelinformallsystem,linlan
institutionalized,0legallylenforceablelform”
(WorldBank,2007).Mtlslinkffect,Mimodernized
versionlofltraditionallshalishiwhichlaim0to
producelthelbestlofithelhalish.

Legall remediesl throughl anl indigenous
mechanismlarel notluniqueltolBangladesh.1 A
numberloficountrieslactuallylpracticelthisIsort
indigenouslegalimechanismtolresolvelconflicts.
Forflinstance,lInflorderitolsolvelthelproblemlof
highlnumberbibacklogfcases,IthelWestiBengal
government,0inl19870decidedltolestablishla
statutorytbodylknownlas “ Thell oklAdalat™{ The
People’sICourt).Mtsimainfobjectivellisitolensure
accessltolfree,0fairlandlequitableljusticeltolithe
entirellcitizen.lTheselarelorganized bylthellegal

aidlcommittees/boardslofIthelrespectivelstates
andlitslverdictlhasithelauthoritylsimilarlitola
legallylibindingldecreelbylalcivillcourtlorlany
otherfitribunal.llniwestiBengal, LoklAdalatlhas
succeededltolestablishiitselflaslal“...popular
supplementarylsystemlforlithellresolutionlof
disputes,lespeciallylforfithelrurallpoor”l(Jahan
2008).MNormally LoklAdalatlisformedibylretired
judges,retiredlandlpracticinglawyers,ddoctors,
andkducatorsletc.fromthelocality.dtbitslonce
inimonthlndbnithehssignediday,kthelawyers
ofibothlthel partieslassemblelbeforelithelLok
Adalatlandidiscusslinformallylaboutlthe
problemlandlitsOsolution.00Besides,0therelis
ParivarikiMabilall oklAdalatiwhichldealsliwith
domestidiviolencelindfamilylrelatedicases.lOne
significantltharacteristicbfithese Lokl dalatsls,
theyllenjoylanDinstitutionalizedlformlandithis
informalstructurelworksthandinthandiwithlthe
formalllegal0sectorl(Jahan12008).0Similarly,0a
WorldBankiinitiative lattemptingtolidentifytand
promotelindigenousljusticelmechanismlin
Indonesia,VanuatuSolomonslandisturrently
goinglon.IThus,Otherelislgrowinglemphasision
thelinformaldegalksectorihsitheytendirolbelimore
effectivelthanlthelformallsectorliinlcasel of
ensuringflaccessltoljustice.0In0Bangladesh,lthe
samelleffortlislgoinglondwithlthelhelplofithe
NGOs.

ThethistorylofIlNGOlinterventionlinBangladesh
islalmostlasloldlasithelhistoryloficountry.iThe
NGOsbtartedheirfjourneybylprovidingrelief
assistanceltolthelpoor.[Duringthelmidi70s,kthe
NGOsichangeditheirlapproachlandlattempted
tolddressithelocallpowerlstructure. However,
thislearlierflattemptlofisociallmobilizationldid
notlastlonghndkincethel 80s,kheINGOstarted
focusingonkerviceldelivery.[Duringithislperiod,
theINGOslbasicallyladopteditheltargetlgroup
approachlandithroughlbuildinglalpartnership
withthelgovernment,theINGOslkontinuedthese
servicelldeliverylactivitiesithroughoutlthel*90s.
Again bincelthelmidi90s,theINGOskhifteditheir
focuslandistarted concentratinglonladvocacy
activities.0 TheINGOsladvocacylcampaign
especiallylireceivedboostiwiththebuccessloffantil
FloodiActionIPlan.Besides,”...IPubliclinterest
litigationO(PIL)0scoredlearlyllsuccesseslatlthis
time,infparticularthel994dandmarkfrulingthat
evenlindividualsinotldirectlylaffectedlcould
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representlhnlhggrievedicommunity.[Established
serviceldeliveryll NGOsl beganl toll give
institutionalformtoltheirfhdvocacylworkhtlthis
time”I(CGS,12006) .0AsIBangladeshisettledlinto
itshewldemocracy,bincelimidOsINGOstecided
tolfocuslonlgovernancelissueslandl“...most
establishedkervicellorientedINGOsllnowlfeature
advocacylprogrammeslwithhpovernancelfocus”
(CGS,2006).Mndastlcouplelofiyears,itheMN GOs
havelplayedialpivotallrolelinfensuringfaccessito
justicelforlithelmarginalizedlpopulation.D The
widelrangelbffactivitiesperformedbyltheMNGOs
hashctuallythelpedthemolbelinvolvediinithese
sortslofliprograms.0Withloverlithreeldecadeslof
involvementiwithlocallpeopleltheMNGOslhave
successfullyluseditherargetibasedapproachind
asluchhrelquitelbletolidentifylthelpopulation
wholarelldeprivedlofflaccessitoljustice.0Besides,
thisIcloselinvolvementiwithlpeoplelhasihelped
NGOslkolgainthelrustbfithelrurallpeoplelimass.

TheINGOslalsollcanlplaylthelroleloficatalyst
effectivelyl inll creatingl demand.l These
characteristicslaltogetherlbuildithelfoundation
ofiCommunitylLegalServicesI(CLS)Mctivities]
anlinnovativelapproachlthroughlwhichithe
NGOshrebpeningthelloseddooroffjusticelo
thelruralipeople.MDuelkoltheirlrespectivelmode
offoperationndhctivities,fitlisimuchkasierffor
theMNGOsltdlidentifylthelbasicllegalirightsHthe
onelthelrurallmasslareldeprivedloflandlatlthe
sameltimeltheyltanthlsolidentifylthelpopulation,
theirclasslbase,olwhom{usticellislinaccessible.
Furthermore,MorlNGOs,[litlishothlhardiaskko
makelthelpeoplelawarellaboutltheirflegitimate
rightslandltolkcreateldemandiforithatparticular
right.0Finally,lifitheINGOsldecideltolprovide
trainingltolthelpeoplethatliwillhelpithemitothave
accessltoljustice,lduelitolcloselinteractionlover
thellastithreelecades,peoplelwilllbelievelthem.

Ind practice,l thel NGOs’l interventions
(communityllegalkervices—CLS)lincludell

Awarenesslraisinglandilegalleducationlof
thelpoor

ParallegallCounseling
Legalhidiinithefformbofilegalladvice
Disputelresolution

Legalladvocacyl(ThelAsial Foundation,
2007)
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OfttheselCLShctivities,awarenesslraising,legal
educationllandllegalladvocacylmainlyllaimOat
gettingll legitimatel rightsl recognized.
Furthermore,parallegaltounseling,legallidhnd
disputelresolutionlmechanismlattemptlto
translatelthelrightlintolreality.0T hus,OthelCLS
activitieshltogetherfarehnlkffortoflrejuvenating
theltraditionallshalishiwithilesslproblemland
morelaccessforthelpoor.

However,0differenttNGOslifollowldifferent
approachestoknsurelhccessioljustice.[Solfar,the
mostlcommonltoolslusedinlprovidingfaccessko
justicelrelmediationhndlegallid.fThroughout
thelcountry,kheMNGOslthatlconcentratelonlegal
empowermentlofithelpoorlrel yllonltheseltools.
Offithese,JAinlolShalishiKendrol(Ask)Iworks
mostlylinhorthleasternMistrictsbfiBangladesh;
BaanchtelShekhaltonductslitsICLShctivitieslin
Jessorelandlotherlsouthleasternidistricts;
BangladeshINationallWomen’slLawyers
Associationl(BN'WLA)Ioverslthellwestcentral
districtshhnddimitedhreasiofithelDhaka, K hulna
andiSyhletldivisions;1MadaripurlLegall Aid
Associationl(MLA A)lconcentratesimostloflits
operationslinithelfouridistrictsisouthlofiDhaka
anddimitedhreaslinthehortheastern,centrallhnd
southwesternidistricts;land,IRangpurlDinajpur
RuraldService’sD (RDRS)0legallserviceslare
centeredlinthenorthwesternMistrictsbffRangpur
andDinajpur(TAFR007:8D).

ThelfollowinglboxOshowslThowllithelNGOs
actuallylwork:

Thellexperiencelofi Monowaralislalclassic
examplelbfhowtheINGOlledimediationkan
successfullyl ensurel marginalized
population’slaccessltoljustice.]Monowara
washvictimbofchildimarriage [Shellwaslfirst
marriedhtthelgelbof7/8.0Whenkhelwas19/
200yearslold,therfhusbandidiedileavingfher
withltwolldaughterslandlonelson.0 After
husband’sideath,lshelcamibackitolher
parents’Thouselwiththertwoldaughters.IShe
haditolstrugglethardindleventuallylbecame
alSLO(LearningkolSurvive—Bachtelshekha)
groupimember.BythelhgebBO,khelbecame
quitelwelllofflaccordingltolthelvillage
standardlandimanageditolwedIbothlofther
daughters.0 Thenldueltollonelinessland
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pressurellcreatedlonherlbylthelneighbors,
sheldecidedtollmarryllagain.IThellmarriage
tooklplacelindiherhusbandiwas#8lyearsbld.
Duringthelweddingteremonyfitiwastecided
thatthereliwouldibelholpaymentinitheform
ofidowrylandiboththelparties(i.e.thusband
andlwife)lagreedlonlit.0However,Ithe
problemistartedljustlafterlonelyearllof
marriage.

Monowara’sThusbandldemandedimoney
frommherhndbhelwashbusedibothiphysically
andiverballylbylherThusband.DInitially
Monowaraltrieditolresolvelthisimatteriwith
thethel pboffherfparents,heighborshndbthers.
Whentthatdidhotiwork,bhelinformedhbout
herlproblemltollSLIgrouplmembers.0The
locallISLIADRIcommitteelarrangedltwo
consecutivelconferenceshndhibnepointthe
husbandD agreed toll stopl abusement.
However,that,koo,didhotlastlonglndhe
startedtolhbusethisiwifelgain [T henSLiled
adowrylsuithgainstithelhusband.

Theljudgelorderedithel Ansarlandl VDP
(anotherlcommunitylpolicelforce)lto
investigatelthelcase.lThelVDPofficerhever
cameltolMonowaraltolasklanythingfirather
thelhusbandibribedithelofficerlandihe
submittedlalreportlagainstiMonowara,
tellinglthatInolviolenceltookOplace.
Monowara’sllawyerdlobjecteditolthelreport
andrefusedolpursuelthelaselbasedlonithat
report.JAslalresult,Ithellcaselwasldismissed.
Then0SLOfiledlanotherlcaselagainstithe
husbandlunderl Act020000 andlanlarrest
warrantlwaslissued.0 Accordingltolthe
provisionlofithatllaw,0thelhusbandlwas
arrestedndiwaslintustodyforPidays.(When
helcamelback,lhelrequestedlanother
conferenceltolSLIandiSLOdid0that.0lIn0that
conferencelhelagreedltoldolwhatever
Monowarall wantedl him0 tol do.0 This
conferencelfinallylsolvediithelproblemfthat

Monowaralfaced.

ThisOparticularlcaseldemonstratesihow
NGOslactuallylwork.1WhenlMonowara
faileditoltranslatelherlrightslintol reality
throughlinformallmeansi (i.e.0bylseeking

helpsifromlcommunitylmembers),Ithe
concernedlNGOI (in0thislcaselBachte
Shekha)lintervenedndhttempteditokolve
thellproblemlthroughl AlternatelDispute
Resolutionimechanism IWhenfthatiidinot
work,ItheINGOlprovidedilegallaiditolthe
victimitolfightforfjusticelintheformallector.
However,levenlwhenlthelformallsector
faileditolprovideljustice,IBachtel Shekha
intervenedhgainfandimadeburelthatfustice
isidelivered.IMoreover,0followinglthe
principlellofirestorativeljustice,itheINGO
finallyllendedluplarranginglalsolutionfthat
worked0forlithelbestlinterestlofibothithe
parties.

Thelapproachesithroughlwhichiitheseltoolslare
usedtanfargelytbelividedintokhreelategories.
First, INGOsllikeMMLA Altoncentratelsolelylon
mediation.Infact,theMLA Alhasdevelopedits
verylownlmediationInodel knownhsMadaripur
MediationMModellMMM).0TheMMMtfollows
altargetlbasedlapproachlwhereltheINGO
identifieslpotentialllocallcontactlpersonsland
theylthenbttemptltolpopularizelimediationlhshn
alternativeltolthelformalicourt.lOncelkselected,
thesellcontactlpersonslarelrequireditolformla
mediationtommittee [T helcommitteelmembers
arelthentrainedibytheMNGObnlHumanRights
andllegallissues.0A fterlcompletionlofftraining,
theylstartiworkingflasimediationIworkersland
arelbestowedwithithelfollowingfhctivitiesl

Receivelpplicationsiforthelmediation

Sendilettersltolthelpartiesiconcernediand
arrangelimediationlsessions

Superviselthelmediationprocess,followlup
andimonitorthelutcomebfthelmediation
process

TheIMMMIiisIwidelylacceptedibothlhomelland
abroad dinlgeneral fheMMMIiintroducedibytthe
MLA Alfunctionshtlitheltwollowestltierslofithe
localigovernmentltructurelvillagesindlunion
Parishads.0Sincel2004,0thelMLA Alhaslbeen
playinghlprominentiolelintctivatingthelvillage
courtslthroughlplacingl®...trainedvillagellcourt
assistantslatOthelunionllevelltol conductllegal
awarenesslctivitieshndirainings,Jcompletelhll
requiredipaperwork,lndlotherwiselensurelthat
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thelvillagell courtprocesslislimplementedlin
accordancelwithOthelenablingllawsland
ordinances”(TAFR005:25126).

Second,1SomelINGOsl (forlexamplelBachte
Shekha)Iprovidellegallaidlasipartloflitheir
“...integratedl approachl tol women’s
empowerment”landlcommunitylorlsocial
development.IT oltheseNGOs,ensuringlccess
toljusticellisIsortloflalsecondaryldutylwhichlis
supposedtolcomplementlthelbigge rigoalbelit
women’skmpowermentbrikocialldevelopment.

Finally,therelareNGOsllikeBELA Odhikar,
ASK,IBLAST0thatlaim0tol“...complementlthe
effortslofl communityllorganizationsIthrough
nationallevellegallhndlhumanfrightshdvocacy,
publiclinterestllitigationlandlrelatedIprogram
activitiesl focusingl onll women’sl rights,
environmentalllaw,hndlotherlareas”( ThelAsia
Foundation,2007,pp.213).Atthebametime,these
NGOslattemptitollinkithelpeoplelwholfaillto
achievelesiredloutcomelthroughlADROwithlthe
formallcourts.DForlinstance,0thelBangladesh
LegalnAidlandiServicesiTrusti(BLAST)Imainly
performsflitsidutieslinfpartnershipliwith upazila
(subidistrict)landidistrictIbarlassociationsland
offersilegallcounselinglandilegallaidito
disadvantagedlpeoplelinlfilingicasesitolformal
court.

TheselwidelrangeslofiICLShctivitieskarriedlout
byl differentl NGOsl havel al numberl of
significance.[First,khelCLShctivitieshimtolfeel
uplthelvacuumlcreatedbytheformallegallsystem
tolineetltheleedbfithelmarginalizedipopulation.
ThislisDmostlyldonelbylreintroducingland
modernizingltheltraditionalidisputellresolution
mechanism.0Second,l1 CLSlactivities,Ithrough
informalllegalleducationlattemptOtolraiselthe
awarenesslllevellofithelpeoplelregardingitheir
legitimatelrightslandldemands.0Third,0 The
NGOs,throughltheselCLSErykobuildhbridge
betweenltheformallandithelegallsystem.

DifferentIstudiesiconducteditolmeasurelthe
outcomeloflthedlCLShctivitieslreflectlhlpositive
scenariolle.g.lECR005;0T AFP007) T helEChtudy
(2005)nMMLA AlhctivitiesiconcludesithatTThe
NGODadministeredimediationlis...more
equitable,lespeciallylwherel womenDare
concernedlasitheyllarelencourageditolspeakland
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putltheirfside”I(ECR005:060062) 0T helT AFktudy
(2007)thaslsupportedithisfandiatithelsameltime
pointsbutlthatICLShctivitieshrelplayingfhlimajor
rolellindbothireducinglpovertylandimakingfithe
governmentlmorelresponsiveloltheldemandiof
thelpoor(TAFR007:015).

Thereflisinoldoubtlthatlthelperformancelofithe
NGOslin0OthisOcaselislquitel praiseworthy.
However,lalstudyllconductedlbyl Thel Asia
Foundation0(2007)0identifiedlalnumberlof
drawbacksloflithelCLSHactivitieslconductedlby
theNGOs.0Theyfhrel

Despiteltheselwidellrangeslofllactivities,
communityllegallserviceslarelavailablelin
anlkstimatedB5koMOpercentlofiBangladesh

MostloflitheINGOsldolnoticonductlalfull
rangelbflcommunityllegalkervices

InImostlcases,ltheINGOsldolnotlprovide
adequateltrainingkolthe Shalishkers

MostloflthelN GOskolfarthavelhotfocused
onlbhigherllevelllegallempowerment
techniquesithatlwouldlequiplthelentire
communitiestoluselthelawltolhdvanceltheir
collectivelinterest

InImostlofithelcases,ithelNGOslldolnot
monitoritheloutitomelofithelTADR.

Thus,linlorderltolensurelaccessltoljustice,litlis
necessaryltoldevelophnlintegratedbpproachthat
wouldlallowltheINGOsltolovercomelthe
aforesaidiproblemshindhtithelsameltimelwould
makelinteractioniwithformaldegallsystemimuch
easier.

8. CONCLUDINGIREMARKS

Itthasbecomelquitelevidentthatlthelformaldegal
system0forllitslWesternized,lindividualistic
outlooklandlemphasislonllegallguilt,Dhas
remainedifarfifromithelreachloffthelpeople.lFor
poor,itheleffectivelremedylcouldibelthe
traditionalkhalishiwhichthashnlentirelylEastern
outlookibuttatlthelsameltime Xheifimportance
andleffectivenesslareldeclining. lIfithelinformal
systemfailskolillinthelgaplreatedbyltheformal
system,lthelsituationlmaylbecomelquiteldire.
However,lthelpositivelindicationlisithatIthe
NGOshavetomelintokxistenceltolbuildhibridge
betweenltheselformallandlinformallsystems.
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— TraditionallShalish

}

- ShalishiThroughtUP

!

‘ NGOlorganizedMediation

!

FormalllegaliSystem

Inlordertolensurelaccesskoljustice,thelprimary
emphasisIshouldibelonlthelinformallsectorfand
thislsectorlineedsltolbelstrengthened.0 This
strengtheninglprocessishouldibelcarriedloutiby
theDhomelgrownlinitiativesIwithlactive
participationbftheMNGOs.IW ethavelolkeeplin
mindthatlideashrenotlrawlimaterialsithatfafter
importationltheylcanlbelusedlinlsettinglup
variouslinstitutions.[Everylidea,btrategylofissue
takenltolimplementlrulelofllawlmustlbelinline
withlthelpolitical ociallorieconomickontextlof
alcertaintountry.[Thus,Ithelbasiclidealoflaccess
toJusticelforthelpoortinithiskaselwillldependion
howlthelEasternlvalueshndkystemsl(traditional
system)lintegratelwithlthelmodernl Western
individualthumanfrightsibasedlsystemsl(formal
legallSystem).0Reformslandlinnovationslare
requiredlinfformallsystemslIbylrecognizingfland
entertainingfthelrightsloffthelpoor.IThelformal
systemsbhaveltolseeldisputesifromlalrestorative
perspective,Inotlalmonarchicallorlcolonial
retributivelperspective.l' Thelobjectiveloflthe
justicellsystemslshouldinotlbelinflictinglpain,
ratherftolrestorelandlharmonizelthelsociety.

Tolsumlitlup,degallrightsicanibelranslatedlinto
realitylonlylwhenthelformallandlinformallegal
systemlworkslhandlinthandltolensurelaccesslito
justice.lIn0thisIregard,itheINGOslhavelsolfar
playedlanlimportantlroleltolbuildithelbridge
betweentheseltwolsectorsshowever,Itheylshould
actlmorelcarefullyltolensurelithatleveryonelis
successfullylcrossingfthelbridge.
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INSTITUTIONALIZINGIOFIMEDIATIONIPROCESS

THROUGHILOKIADALATS®

INTRODUCTION

Ttthasbeenlrightlylsaid,[Justicelelayedbisfustice
denied” ButlitlishotkhelCourtsiwhichhrelobe
solelylblamediforitheltremendouslibackloglof
caseslbecausellafterfall itheirlcapacitylcontinues
tolremainblmostithelsamelorsteadilylincreases
whilellitigationslarelgalorelandlcontinuelto
furtherlincreaseldrasticallyleverylyear.
Accordingftolonelsurvey,itherelarelmerelylten
judgeslforlonelmillionlpeoplelindndia.

Withl povertyl andl illiteracyl assuming
dimensionslinlourlcountry,ltthasbecomelimost
difficultltolbearlthelbackibreakinglcostlof
litigationlandImanagell thellcumbersomelllegal
processliwithfit’slundueldelays.0T heselfactorshre
inlthemselvesOsufficientltoldrivelanlordinary
citizenhwaylfromthelCourts.dtlishlpity,khatlin
aldemocraticlsetlupllikeloursiwhichlenshrines
thelprinciplelofisocial Opoliticallandleconomic
justicelinlthelpreambleloflourll Constitution,
peoplehreleterredfromikxercisingkheidgenuine
legalirightsiwhichlinlturnlisibounditolbreed
contemptlandMdisillusionment.Milishwiththiskend
inviewthatloutbflCourtkettlementthroughl.ok
Adalathshimodelofidisputelresolutionliwithout
interventionlofMlawlcourtsthasibeenteveloped.
Suchisettlementsimaylbelbroughtlaboutlbylithe
partiesitoltheldisputelthemselveslorlwith
interventionloflthirdlpartiesIbylwaylof
mediation,Inegotiation,Iconciliationland
arbitration.Inlfact,finformaldisputelresolution
haslallongltraditionlinlmanylofithelworld
societiesldatinglbackltol12*0centuryliniChina,
EnglandlandiAmerica.0Thelbusinessiworldihas
rightlylrecognizedthelhdvantagesthatitheTADR

I1Prof./NomitalAggarawal,lIndia

innelformbriothedishlrightkolution. Milliselt
thatlitlislessOcostly,0lessladversariallandithus
morelconduciveltokhelpreservationlofibusiness
relationshipsiwhichlislofivitalimportancelinthe
businesslworld.0 Thelluselofl ADRIhaslgrown
tremendouslylinthellnternationallbusinessifield
inlrecentlyears.lThelgrowththastbeenpermitted
bylseverallfactorslincludingltremendous
expansionloflInternationallcommercellandithe
recognitionl ofll globall economy.0 Many
governmentsiiroundithelworldhavelbupported
theldemandiforlADRIaslanlefficaciousIwayllof
handlinglinternationallcommercialidisputes.

Thellndianlcivilljusticelsystemfeatureslalcivil
servicelbfitourthdministrators,lanfindependent
judiciary,lalrichIsupplyloflprofessionalllegal
talent,landbimodernproceduralltode.However,
thellsystemlalsollexhibitslalgeneralOfailurelto
manageleffectivelyltheldisputelresolution
processesloffaldemocratic,lsociallyldiversefand
newlylmarketlorientedbociety.MComparatively
inefficientlcourtladministrationlsystems,
excessiveljudiciallpassivitylinhnhdversariallegal
process,landlseverelyllimitedlalternativesitola
protractedindMiscontinuouslfullirialfrustrate
severallgoalslofiitheladversariallprocessiitself.
Inefficiencyllinlcourtladministrationldenies
timelylaccessltollegalldispositions.] Excessive
partylcontrollplacesithoselseekingllegallredress
inlinfunequallpositionlbecauselrespondentsican
abuselhndidelaylthelresolutionlproceduresliwith
impunity.0Finally,0Ithelunavailabilitylof
alternativesikollitigationklogsthelkystem.Many
caseslawaitingljudgmentlarelnollonger
contentiouslandllonglawaitedljudgmentslare
oftenMifficultltolenforce.

Prof. Nomita Aggarwal, Professor of Law, Campus Law Centre, University of Delhi (India). Former Head and

Dean, Faculty of Law, University of Delhi.
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CHANGESINITHELEGALICLIMATE

Globalklimatelthangelishotonfinediolweather
conditionsHithpplieshlsokolthellimatelofthe
law Iwhichlisrobablythanginglfastednowlthan
everlbefore.lTheselthangeshreloccurringotlin
onelcountrylbutlinimany.lUnlikelthelextreme
weatherllconditionslwelhavelseenlrecently,
however,theselrehotltataclysmickhangesbut
morelofllalquietlrevolutionlinlthelwaylthat
disputesarellresolved,landllawiispracticed.

Theladversariallwayloflresolvingldisputesihas
beenlwithluslforIseverallthousandlyears.0The
partiesltolaldisputelarelpicturedlasitwol‘sides’,
andiwell ookltolaljudgelorlotherthirdIpartylto
ruleloniwhichisidellislinthelright,JandIwhichfis
necessarilyl‘wrong’

FromhetorylofithelinquisitionfintolAdambnd
Eve’sladventureslinithelGardenloflEden,lto
presentlcourtlbasedimethodslofliresolving
disputes,ithelprocesslislessentiallylthelsamel-
twol{ofmore)IpartiestobMisputellooktohnother
tolruleloniw holwilliwinlndiwhobwilllose IChief
JusticelWarrenBurger,verylhptlykaid:0

“Thelentirellegallprofession dawyers,Judges,land
lawlprofessors,thasbecomebolmesmerizediwith
thelstimulationlofithellcourtroomicontest,Ithat
weltentlolforgetlithatiweloughtltolbelhealersiof
conflict.IForlimanylclaims,ftriallbyladversarial
contestimustlinitimelgothelwayloflthelancient
triallbybattleandiblood IO urkystemthasibecome
toolcostly,ltoolpainful,ltooldestructive,ltoo
inefficientMforlkrulylcivilizedipeople.”

PerhapsllevenImorelancientlinlitheltraditionlof
resolvingldisputesbyldialogue.DIn0thisimodel,
thellpartiesimediateslorInegotiatelalsettlement
eithedithemselves loriwithithelhelploffaineutral
thirdlparty [Thelrolelofthisindividual fwholhas
noldirectlinterestlinitheloutcome,lisltothelplthe
partiesltolfindDtheirlwonlsolutionltoltheir
problem.I'Thellrangeloflmethodslofiiresolving
differencesloutsidel courtObasedldispute
resolutionlistknowntodaythsIAlternativeDispute
Resolutionl-IADRUIforlshortlanditodaylofithe
severallADRItechniquesl‘mediation’lseemslto
belthelmostiwidelylusedlone.

OUTIOFICOURTISETTLEMENTIININDIA
ThelinstitutionlofilLoklA dalatiwaslintroducedin

Centerlfori Legall Researchl andlResourcel Development

19820andisincelithenlitlisOsteadilylgraining
popularity.dikerveshshbupplementltolexisting
lawlcourts,reducingthelburdenbfiCourtslofithe
onelhandlandithelhardshipslandimiserieslof
litigantslonlthelbther.

ThelinstitutionlbflloklAdalatisihotinewlindndia,
itkexistedinfhllkocietieshndtontinueskolkxercise
decisivelinfluencelinithelifelbftivillagelfolkleven
today.ILoklAdalatcanbekaidolbelthelextension
offburltraditionallNyayaalPanchayatsiwithlsome
modificationl inl itsl functioningl and
characteristics.1 ThelNyayalPanchayatslwere
oncelpopularftribunalslinfthelrurallcountryside
settlingfeivillandcriminalidisputesithroughlthe
interventionl ofl villagesl elders.0 Village
Panchayatsiwerelusuallyllindependentlbodies.
ThelrulerlirarelylinterferedlinlPanchayat’s
matters.0 Thel commonl peoplel heldDthe
Panchayatsinlverythighlesteembndkonfidence.
InktheirlreverenceltowardslithelPanchayatsithey
referreditol “Panchas”DasiPanchalParmeshwar
whichiveshnlidealhboutkhelhmountofrespect
andreverencelthatlthelPanchayatsiCommanded.
Withl thel adventl ofl independence,l the
constitutionimoversimadelprovisionlinlArticle
40,lunderiwhichlonelofitheMdirectivelprinciples
offistatelpolicylspecificallyllaidldownlthatOthe
Statelwouldltakelstepsitolorganiselvillage
PanchayatslandlendowlithemIwithlsuchlpower
andhuthoritylhsimayenablelthemtolfunctionths
unitsitobelfigovernment.0Withlthislinlviewlithe
institutionll ofiPanchayatsiwerellbroughtlinto
recognition.

ThelmoderniversionlofiLokIAdalat,Jhowever,
aroselloutlofithelconcernlexpressedlbylithe
Committeesketluplolreportloniorganizingflegal
aiditolthelpoorlandithelalarmlgeneratediby
judicialicirclesionlthelmountinglareasiofiicases
pendingforllonghtMifferentdevelsinkhelCourt
system.] Thelreportlofiithel GujratiLegall Aid
Committeel (1971) 0thelreportlonIProcessual
JusticeltokhePeopolebubmittedolthelCentral
Government(1973)andthelJurisdicarelEqual
JusticeHBocial(JusticelReport™1(1977)bubmitted
byMr.[JusticelPn.IN.IbhagwatilandMr.Qustice
V.IR.IKrishnallyerlconsistentlylladvocatedithe
needforfirevivalloflinformallsystemslofidispute
resolutionlincludingithelNyayalPanchayats,
LegaltAidiCampstandiMobleICourts.
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WHATIISILOKIADALAT?

Lok0Adalat(LokINyayalaya)lasithelverylname
suggestsimeanslpeople’sicourtl‘Lok Istandslfor
peoplelandithelvernacularimeaninglofithelterm
‘Adalat’lislcourt.loklIAdalatisiothourtlnthe
strictlsenselofltheltermithoughlitlhasisome
attributesloflalcourt.DItlsettlesOlitigationdby
mediation,l negotiation, arbitrationl or
conciliation.MishMisputelettlementlagency.dt
provideslseedy Osimplelandlinexpensiveljustice
tokhelpoorhnddownltrodden [T helLokIAdalats
arellnotlalternativeltolthelexistinglcourts.IT hey
arelonlylsupplementary.

Therelarel certainldefiniteDadvantageslofithis
institution.l Thelpartieslarelsavedlfromithe
technicallcourtlproceduresiwhicharelfollowed
inflregularicourt.fTheyhrebavedfromrotracted
litigation,Janxiety,Ibotherationlandlbitterness
apartifromithelsavingloflexpensesloficourtlifees
andbtherfexpensesiwhichtheyhrelikelytolincur
inffuturellitigationsbywaylbfifurthedhppealletc.

ThelorganisationloflalLoklIA dalatlislinformal
andlflexible.0Apartlfromlsomelminimum
requirementslinirespectloflproceduresiand
approaches,khelrestofithelexerciselisimpleand
variesllasl thelnaturelofl thelproblemslandithe
cultureloffithelcommunityldemand.0Voluntary
participationlandlhonestlsettlementlislonly
possiblelinlal{reelandlinformallatmosphere
subjectltolcertainidisciplinelwithinlthelpermits
offlaw.0AsTalmatterlloflfactltherelarelnolstrict
guidelinesllaiddown(linthelproceduresbflal ok
Adalat.0Therelcanlbelvariationslinlapproaches
asldependingfluponiwhetherthelplacelisiurban,
ruralloritribal Further,thehaturelofidisputesio
beltakenfuplhasitolbelseen.IWhetherflitlpertains
tol property,lpersonalirelationslorlpublic
administration.Mtlsladvisablelindhdvantageous
tobhavelspecializedicellsidealingiwithldifferent
typesbfidisputes.iForthisimobilizationloflocal
bodieshndlresourcestbecomeshnmhbsolutelmust.
Lawlstudents,llawlteachers,lawlofficers,Isocial
activist,letc.lalllcanlcontributelallotltolthe
organisationbflhllLoklIAdalat.

ThellmottolisIspeedy,ltimelylandlinexpensive
justicelthroughlsettlementlofidisputesiby
mediation,l negotiation,l arbitrationl or
conciliation.lItlislalmeanloflprovidinglspeedy

justiceltollonelandlalllthroughlandlinformal
attemptltolsettlethedifferenceslbetween(parties.
LoklAdalatslarellbasicallylinstitutionsiforithe
settlementbithoseMisputesiwhichdomotequire
anfinterpretationbofllaw.

THEILEGALISERVICESIAUTHORITIESIACT, 1987

InlIndia,tatutorylrecognitionthasibeenlgivenlto
theflinstitutionbofilokIAdalat.IChapterlVIofthe
LegalServiceslAuthoritieslAct,l1987dealslwith
thelorganisationlofi Lokl Adalatl(Sectionl 19)
cognizancelbfltasesbylLokIAdalats(Sectionl0),
AwardloflLoklAdalatl(Section21)landIpowers
offLoklIA dalatlbrfpermanentllokIAdalat]Section
22).

ThelhbovelmentionedSectionsrunfasfollows:-
Section190-10rganisationlofiLokIAdalats

(1) EveryBtatelAuthoritylorfDistrictlAuthority
orlthelSupremelCourtlLegallServices
Committeelorlleveryl HighlCourtl Legal
ServiceslCommitteelor,fhsthelaselmaylbe,
TalukDLegaliServicesiCommitteelmay
organisell.oklAdalatshitlsuchlintervalsiand
placestandforlexercisinglsuchfjurisdiction
andfforbuchlareashslitthinksfit.

(2) EverylLokIAdalatlorganisediforllanDarea
shalliconsistloflsuchinumberfoft-

(a) servinglorlretiredfjudiciallofficers;hnd

(b) otherllpersons,lofithelareallasimaylbe
specifiedibyltheStatelAuthoritylorithe
DistrictDAuthoritylorithelSupreme
CourtlLegalServiceslCommitteelbrlthe
Highl Courtl Legall Services
Committee,brihskhelaselimaylbe,the
TaluklLegal0ServicestCommittee,
organizingbuchllLoklAdalat.

(3) Thelexperiencelandiqualificationsbfibther
personsireferreditolinlclausel (b)lofIsubl
sectionl(2)0forlLoklAdalatslorganisediby
thel Supremel Courtl Legall Services
Committeelshalllbelsuchlasimaylbe
prescribedbylthelCentrallGovernmentlin
consultationlwiththelChieflJusticelinflndia.

(4) Thelexperiencelandiqualificationloffiother
personsireferreditolinlclausel (b)lofIsubl
sectionll (2)0forl Lokl Adalatslotherlithan
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referreditolindsublsection(3)khalllbelsuch
asl mayl bel prescribedl byl thel State
GovernmentintonsultationwiththelChief
JusticeloffthelHighlCourt

AlLokl Adalatishalllhaveljurisdictionlto

determinellanditolarrivelatlalcompromise

orlsettlementlbetweenlthelpartiesitola

disputelinfrespectlofi-

() anylaselpendinglbefore;lor

(i1) anylmatterfiwhichlsTallingiwithinthe
jurisdictionllof,JandlisInotlbrought
before,JanylcourtlforlwhichithelLok
Adalatlislorganised.
Providedithatthel okiAdalatkhallthave
noljurisdictionlinlrespectloflanyllcase
orlmatterlrelatinglitolanloffencelnot
compoundablelunderfanyllaw.

Section0200-0Cognizancel oflcasesl byl Lok
Adalatsl-

(1)

Wherellinlanylcaselreferreditollindclausel(i)
offsublsection(5)lofkection1 90
() (@) thelpartiesithereoflgree;lor
(b) oneloffithelpartiesthereofimakes
anlapplicationltolthelcourt,lfor
referringlthelcaseltolthel Lok
Adalatforettlementlandiffsuch
courtlislprimalfacielsatisfiedithat
therel arel chancesl ofll such
settlement;lor
(i1) theourtliskatisfiedthaththelmatterls
anlappropriateloneltolbeltaken
cognizanceloflbylthelloklAdalat,lithe
courtlshallireferfithelcaseltolthelLok
Adalat:
Providedithatinolcaselshalllbelreferrediito
thelLokl Adalatlunderlisublclausel (b)lof
clauseli)loriclausellii)bybuchlcourtexcept
afterligivingllalireasonablelopportunityl of
beingheardtokhelparties.

Notwithstandingfhnythingltontainedlinhny
otherllawlforltheltimelbeignlinMforce,lthe
AuthoritylorlCommitteellorganizinglthe
LokiA dalatunderbublsection{1)lofkection
190may lonfreceiptloffanfapplicationlfrom
anylonelofthelpartiestohnylmattedieferred
tolintlausell(ii)loflsublsectiond(5)lofkection
19thatuchimattermeedsikolbeldetermined
bylalLoklAdalat,Ireferlisuchimattertolthe
LoklAdalat,iforldetermination:

Centerlfori Legall Researchl andlResourcel Development

Providedithatiolmattershalllbelreferredio
thelLoklDAdalatlexceptlafterlgivinglla
reasonablellopportunitylofibeingiheardito
thebtherparty.

WherelnylcaseliskeferreditoblLoklIAdalat
undersublsectiond(1)lotiw herelalreference
haslbeenlImadeltolithunderfisublsectionl(2),
thelLokIAdalatshalllproceeditoldisposelof
thel casel orl matterDandlarrivelatla
compromisellorsettlementlbetweenlthe
parties.

EverylLoklAdalatkhall fwhileMetermining
anylreferencelbeforeflittunderfthislAct,lact
withlutmostlexpeditionltolarrivelatla
compromiselorlsettlementlbetweenOthe
partieshndkhallbelpuidedibylthelprinciples
offjustice,lequity,ifairliplaylandiotherllegal
principles.

WherehohwardlisimadelbythellLoklAdalat
onlthelgroundithatlnolcompromiselor
settlementtouldibelhrrivedhtlbetweenlthe
parties,ithelrecordloflthelcaselshalllbe
returnedbyflititolthelcourt,fromiwhichithe
referencelhasIbeenlreceivedlunderlisubl
sectionll(1)fforidisposallinfaccordancelwith
law.

WherehohwardlisimadelbythellLoklAdalat
onlthelgroundithatinolcompromiselor
settlementtouldibelrrivedhtlbetweenlthe
parties,linlal matterlreferredltolinlsubl
section(2),khatllLoklAdalatshallladvicelthe
partiesltolseeklremedyflinhlcourt.

Wherellthelrecordlofithellcaselislreturned
underublsection(5)tothelcourt,uchtourt
shalllproceeditoldeallwithlsuchlcaselifrom
thelstatelwhichlwaslreachedibeforelsuch
referencelunderlsublsectionl(1).

Section210-0A war dlofiLokIA dalati-

(1)

Everylhwardloffll.okIAdalatshallibeldeemed
tolbelaldecreeloftblcivillcourtlor,hslthelktase
mayllbe,lanlorderlloflanylotherlcourtland
wherellcompromiselotfkettlementthastbeen
arrivediat,[byllLoklA dalatlinfcaselreferred
tolitlunderlsublsection(1)oflsection®0,khe
courtlfeelpaidinbuchicaselshallbelrefunded
inthelimannerprovidedlunderthelCourtFee
ActJ1187007If11870).
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EverylhwardimadelbyhlLokIA dalatshalllbe
finallandibindinglonfallithelpartiesitolthe
dispute,landhobppealkhallliefolanyltourt
againstthelhward.

Section220-1Powerslofi[LokIA dalatlor
PermanentiLokIA dalat]t:0

(1)

Thel[LoklA dalatloriPermanentiLoklAdalat]
shall,0 forll purposesl ofl holdingll any
determinationunderlthislA ct,thavelthelsame
powershslhrelvestedlinflcivillcourtunder
thelCodebfiCivilProcedure, 1190815011 908)
whileltryinghbuitinrespectbfithelfollowing
matters,namely:l

(2) thelsummoninglandlenforcinglthe
attendancel ofll anyl witnessl and
examiningrhimlonbath;

(b) theldiscoverylandiproductionlofiany
document;

(c) thelreceptionbflevidencelonhifidavits;

(d) thelrequisitioningbflanylpublidiecord
offdocumentloricopylofluchlrecordibf
documentfrombnytourtbribfficefand

(¢) suchl otherl mattersd asl mayl be
prescribed.

Withoutlprejudiceltolthelgeneralitylofithe
powerslcontainedlinbublsectionl(1),levery
[LokIAdalatloriPermanentdokIAdalat Tshall
havelthelrequisitelpowerstobpecifylitsiown
procedurellforltheldeterminationloflany
disputelcomingbeforelit.

Alloproceedingsibeforelal[LoklAdalatlor
PermanentlLoklAdalat]shalllbeldeemedito
beJudiciallproceedingsiwithinthelineaning
offsections193',219hndP228bflthelndian
PenallCodell(4500f011860)1andleveryl[ Lok
AdalatlorPermanentiLoklAdalatJishallibe
deemedtolbelalcivillcourtlforithelpurpose
offisectioni195*landIChapterIX X VI loflthe
Codellofl CriminallProcedurel,119730(200f
1974).

PermanentiLoklAdalat

Chapterl VIADofithelsaidl ActDdealsOwith
establishmentlffpermanentlLoklIAdalatlSection
22B),IcognizancelofiicaseslbylpermanentlLok
Adalat(SectionD20C),Procedureloffpermanent
LoklAdalati22DlandlawardloflpermanentILok
Adalat)Section@2(E).

Sectionl22Bi-0EstablishmentlofiPermanent
LokDAdalats

(1)

Notwithstandinglanythinglcontainedlin
sectionll9,thelCentrallAuthoritylor,lasthe
caselmayflbe,leverylStatelAuthoritylshall,
bylnotification,lestablishiPermanentlLok
AdalatslatIsuchlplaceslandiforlexercising
suchjurisdictionfinfrespectlbfibnelorimore
publiclutilityservicestandiforkuchlreasths
maylbelspecifiedlinthehotification.

EveryllPermanentlLoklAdalatlestablished
forlanfarealnotifiedlunderisublsection(1)
shalllconsistlofi-

alpersonlwholis,Jorthasbeen,istrictudge
orfladditionalldistrictljudgelorlhasiheld
judiciallofficefhigherflinlranfthanfthatlofa
districtfudge,khallbethelChairmanlofithe
PermanentlLoklAdalat;lhnd

twolotherlpersonslhavingladequate
experiencelinlpubliclutilitylserviceltolbe
nominatedibylthelCentrallgovernmentlor,
aslthellcaselmayfbe,lthelStatelgovernment
onlthelrecommendationlofithelCentral
Authoritylor,sitheltaselmaylbe,theState
Authority,lappointedibylthel Central
Authoritylor,lsitheltaselmaylbe,heState
AuthorityllestablishinglsuchlPermanent
LoklAdalatlandithelotherltermsiand
conditionslofithelappointmentlofithe
Chairmanhndlotheripersonsireferreditolin
clausel{b)shaltbeluchhsimaylbelprescribed
bythelCentraldGovernment.

Section 193 of Indian Penal Code deals with cognizance of offence by Courts of Session.
Section 219 of Indian Penal Code deals with charging together for three offences of same kind committed within

year.

Section 228 of Indian Penal Code deals with framing of charge.

Section 195 of Indian Penal Code deals with Prosecution for contempt of lawful authority of public servants, for
offences against public justice and for offences relating to documents given in evidence.

Chapter XXV1 of Indian Penal code deals with provisions as to offences affecting the administration of justice.
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Section022C00 Cognizancel ofl casesIby
PermanentiLokIAdalat

(1)

Anylpartyltoldisputelmay,lbeforelthe
disputellistbroughtbeforelanylcourt,Jmake
anlpplicationtokhePermanentl oklAdalat
fortheettlementlofiispute.

ProvidedithatlthelPermanentlLoklIAdalat
shalllnotthaveJurisdictionlinlrespectlofflany
matterl relatingl toll anl offencel not
compoundablelunderfanyllaw:

ProvidedifurtherfthatlithelPermanentilLok
AdalatshallfalsolnotThaveljurisdictionlin
thelmatterlwherelthelvaluelbfthelproperty
inldisputelexceedstenflakhlrupees:

ProvidedhlsothatithelCentraliGovernment,
may,bylnotification,lincreaselthellimitlof
tenllakhrupeesispecifiedlinithelsecond
provisolinlconsultationlwithlthelCentral
Authority.

Afterlanlapplicationlisimadelunderlisubl
section(1)ItolthelPermanentlLoklAdalat,
nollpartyltolthatlapplicationlshalllinvoke
jurisdicationloflanylcourtlinithelsame
dispute.

Wherelanlapplicationlislmadeltola
PermanentlLoklAdalatlunderlsublsection
(1),He-

(a) shalld directl eachl partyl tol the
applicationftolfilelbeforelitlalwritten
statementbtatingthereinithefactshnd
naturebfidisputelunderithelhpplication
pointsllorlissueslindsuchldisputeland
groundslreliedlinlsupportlof Jorllin
oppositionko,kuchpointsborlissues,hs
thellcaselmaylbe,landisuchlpartylmay
supplementuchlstatementiwithlany
documentlandlotherflevidencelwhich
suchpartyldeemshppropriateliniproof
offisuchlfactslandigroundslandishall
sendhtopylbfisuchktatementtogether
withlalcopyloflsuchldocumentlland
otherflevidence,lifflany,ltolleachlofithe
partieslofithefapplication;

(b) mayl requirel anyl partyl tol the
applicationtolileladditionaltatement
beforel itl atl anyl statel ofl the

©)
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conciliationlproceedings;

(c) shalllcommunicatelanyldocumentlor
statementlreceivedbylitfromhnylparty
tolthellapplicationltolthelotherlparty,
tollenablelsuchlotherllpartylitolpresent
replylthereto.

Whenlkstatement,ladditionalstatementland
reply Oiflany,Thavelbeenifiledlundersubl
sectionl(3),0tolthelsatisfactionloflithe
Permanentl Lokl Adalat,ditIshalllconduct
conciliationlproceedingsibetweenlthe
partiesitolthelhpplicationfinbuchimannerfhs
itthinkslppropriateltakingintohccountlthe
circumstanceslofthelispute.

ThellPermanentlLokIAdalatlshall,iduring
conductlofconciliationlproceedingsiunder
sublsectionl(4),0assistlthelpartieslinOtheir
attemptltolreachinhmicablelsettlementlof
theMisputelinhnlindependenthndlimpartial
manner.

It0shallibeltheldutylofleverylpartyltolthe
applicationltolcooperatelinigoodifaithwith
thelPermanentlloklAdalatlinlconciliation
offitheldisputelrelationltolthelapplication
anditolcomplyllwithltheldirectionlofithe
PermanentloklIAdalatkolproducelevidence
andbotherrelateddocumentsibeforelit.

WhenlalPermanentlLoklAdalat,lindthe
aforesaidiconciliationlproceedings,lislof
opinionlthatltherelexistlelementslof
settlementlinbuchlproceedingsiwhichlimay
belacceptableltolthelparties,litlmay
formulateltheltermsboffhlpossiblekettlement
ofitheldisputelandigiveltolthelparties
concernedfortheirobservationshndlinltase
thelpartieslreachlatlanlagreementlon0the
settlementbfitheMispute theykhalllsignthe
settlementlagreementlandithelPermanent
LoknAdalatishalllpasslanlawardlinlterms
thereofflandifurnishlalcopylofithelsamelto
eachbofithelpartiesiconcerned.

Wherelthelpartiesifailltolreachlatlan
agreementlundersublsectionl(7),0the
PermanentlLoklIAdalatkhall,ifthedispute
doeslnotlrelateltolanylloffence,ldecidelthe
dispute.
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Sectionl 22D ProcedurelofiPermanenti Lok
Adalat

ThelPermanentlLoklAdalatshall,dwhile
conductinglconciliationlproceedingsllor
decidinghMisputelonimeritlunderkhislAct,
belguidedibylthelprincipleslofinatural
justice,Jobjectivity,0faidl play,lequityland
otherfprinciplesoffjustice,landkhallinotibe
boundbyltheltodebICivilProcedure,1908,
(5 908)tandtheIndianEvidencelAct,11872
(100f1872).

Section22FMMA wardbflPermanentiLoklA dalat
tolbelfinal

(1) EverylhwardlofthelPermanentlLokIAdalat
underfthislA ctimadeleitherlonlmeritlorlin
termsloflalsettlementlagreementlshalllbe
finallaindibindingfonmhllithelpartiesithereto
andbnlpersonsklaiminglunderthem.

(2) EverylhwardofthelPermanentlLokIAdalat
underlthisl Actshalllbeldeemeditolbella
decreelofthlcivillcourt.

(3) ThelawardimadelbylithelPermanentlLok
AdalathunderthisiActbhallbelbybimajority
ofithelpersonsiconstitutinglthelPermanent

LoknAdalat.

(4) EverylawardimadelbylthelPermanentiLok
AdalatlunderfthisiA cthallibelfinallandshall
notlbelcalledlinlquestionlinlanyloriginal
suit,lapplicationlorllexecutionlproceeding.

(5) ThelPermanentlloklAdalatmayfitransmit
anylwardimadelbylitkoliviltourtthaving
localfurisdictionfandsuchlcivillcourthhall
executelthelorderfhsliffitiwereldecreeimade
bylthatlcourt.

Sectionl22 AlldefinesltheltermiPermanent
LokMAdalatlindPubliclUtilitylServices.IThe
abovelmentionedkectionrunsthsfollowst

Sectionl22 Al-IDefinitions

InfthisiChapterandforthelpurposeslofsections
22bnd@3,lunlesstheltontextlotherwiselrequires—

(@) “Permanentl Lokl Adalat”0 meansl a
PermanentlLoklAdalatlestablishedlunder
sublsectionl(1)loffsection@2B.

(b) “Publiclutilitylservice " Imeanshnyl-

(i) transportlservicelforlthelcarriagelof
passengerslorlgoodsibylair,droadlor
water;lor

(i1) postal,kelegraphlorielephonelkervice;
or

(ii1) supplybfipower,dightloriwaterftolthe
publiclbylnylestablishment;lor

(tv) systemloflpubliclconservancylor
sanitation;lor

(v) servicelinthospitalloridispensary;lor

(vi) insurancelservice,
andlincludeslanylservicelwhichlthe
CentrallGovernmentlorlthelSate
Government,hsktheltaselmaylbe Imay,
inthelpubliclinterest,bylnotification,
declareltollbelalpubliclutilitylservice
forfthelpurposesbofithisiChapter.

THEIPROCESSIOFIMEDIATIONINILOKIADALATS

MediationflisIperhapsithelfastestlgrowingiform

offlalternativeldisputelresolutionlusedlinl Lok

AdalatslinlIndia.lLawyerslandiclientsiseeking

rapid,leconomical,landl privateldispute

resolutionhrelusinglimediationfintourtnnexed

andDprivate,lforlifeelsettings.0In0Indialrecently

courtlannexedImediationlprocesslislgaining

popularitylandfallichelHighlCourtsMasiwelllas

thelApexICourtlofithelCountryflarellusinglthis

mechanismiforldisputelresolution.0 The

appropriatelcaselforlimediationlrelthoselwhere

1. Partiesiwantltolkcontrolthelbutcome
Communicationl problemlexistl between
partieslortheiflawyers

3. Personallorlemotionallbarrierslprevent
settlement

4. ResolutionlisImorelimportantlthan
vindicatingflegallorimorallprinciples.

5. Creativelpossibilitieslforkettlementlexist

6. Partiesthavelanngoinglorisignificantlpast
relationship

7. PartiesldisagreelaboutDthel factsl of
interpretation

8. Partieslhavelincentiveltolsettlelbecauselof
time,0 costl offl litigation,l drainl on
productivity,etc

9.  Aformidablelobstacleltolresolutionhppears
tolbelthelreluctancelofli thellawyers,inot
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helparties.

Thelinstitutiondofimediationthaslbeenktatutorily
recognizedibylthellParliamentiwhenSectioni89
ofithelCodelofliCivillProcedurelwaslamended
providingfiforfresolutionlofidisputeslindthelcase
wherelithppearsitolthecourtthatltherelkexistsan
elementbikettlementwhichimaylbelhcceptable
tokhelparties.

ThelSupremel Courtlin SalemllAdvocatel Bar
Associaiton{io.0nionlofiindia [ (2003)IBCCMHI]
notlonlyllupheldithelconstitutionalitylofithe
statutelbutllsotlirecteddiramingloflappropriate
rules.IThelruleskolframedbythelChairman,Taw
Commission,[JusticelM.0JagannadhalRaol has
beenMacceptedibylthisiCourtlin SalemlAdvocate
BarAssociation,0IT.IN.lv.0Unionofiindia [ (2005)16
SCCn344]layingldownlchatl“Thelintentionlof
theflegislaturelbehindEenactingbectionB9lskhat
wherellithppearslitolthelCourtlthatltherelexists
andlelementloflalsettlementlwhichImaylbe
acceptablelrothelparties,they,htthelinstancelof
thelcourt,Khallibelmadeltolpplylktheidimindko
asltoloptliforlonelorithelotherlofithelfourIADR
methodslimentionedinkheSection®9hndifithe
partiesidonotlagree,fthelcourtlshallireferfthem
toloneloribtherlofithelkaidimodes.”

AlmediatorindLoklIAdalatimustfollowlthe
followingprocessltolresolveltheisputes:O

(1)  Identificationlofthelproblem

(2  Exploringthelproblem

(3)  Developingbptionsforlresolution

(4)  Concludingthelimediation
Communicationltechniquelwhichlarellusedlin

mediationslinidifferenti Lokl Adalatslarelas
follows:

(1)  Summarizing

(2)  Acknowledgement

(3)  Redirecting

(4)  Deferring

(5)  Settinghnhgenda

(6)  UsingPrivatelSessions
(7)  Dealingiwithlemotions
(8)  Reactiveldevaluation

Centerlfori Legall Researchl andlResourcel Development

CONCLUSION

InMndial oklAdalatshhavelchievedhstagelwhich
canlbelboastedhndicreditshouldbelzivenkolthe
Governmentlforconstantlencouragementlto
organiselslimanyllloklAdalatsthsipossiblelbylthe
NationallndBtatell egalServicelAuthorities.

Therelisholdoubthboutkhefactithatlprotracted
litigation,lanxietylandlbotherationlcreate
bitterness.ITheseldeterrentlfactorshrelboundio
breedlcontemptlandidisillusionmentlamong
masses,Jeadingthemrolhgitatefortheirdrightsin
streetshaslinlfeudallsocietiesloffthelpast.

Underfitheselcircumstances,lanloverhaulingflof
ourlhgeingflegallkystembhasibecomelhelneedlof
thelday [Welheedlainewljurisprudencefandithat
jurisprudencelhasitolshiftlawaylfromifinelspun
technicalitiesDandlabstractlrulesitol practical
justice.IASIMr.0Y VIChandrachudmhaslrightlytsaid:
Thellegallystemlinndialinftsipresentformiwill
collapselunderflitslownliweightlwithinlthelnext
tenlyears.[believelpeoplelwillllooselronfidence
inlthelsystembfladministrationfoffustice”.

Thereforeltolrestorelbackithellconfidencelof
masseslinlourljudiciallsystemlandipreventlthe
anarchylhndMdisordersinbourkocietylanduphold
thelspiritlofidemocracylandjusticeltolll,Joutlof
courtkettlementlbetweenldisputantskhouldibe
encouragedlandleffortsishouldlbelmadelto
providelforlvariousimeanslandimodeslofisuch
outloficourtlsettlementl particularlylithrough
mediation.

Inthelend Mwoulddikeltolmentionthatlindndia
traditionallmediationlprocessThasIgotlitsidue
recognition [However,ourthnnexedimediation
islalsolgettinglmomentumiinlrecentlyears.
Mediationlentresthavelbeenfestablishedlinimany
HighlCourtslofithelCountry.0 AndlIlamlsure
withinktwolkolthreelyearsimorelandimorelpeople
wouldpreferreditolresolveltheidisputesthrough
mediationlratherthanoingkohlregularprocess
inhiCourtlofLaw.

ThanklYou.
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MEDIATIONTITHEISRIILANKANIEXPERIENCE.

THEMEDIATION BOARDSOF SRI LANKA

INTRODUCTION

SrilLankalislanlislandlindthelIndianlOcean,
situatedlatithelsouthernitiplofithelIndianlsubl
continent.Mtishpproximatelylb5,5250q.kmlin
area.[SrilLanka’slrecordedthistorylbeginskome
timelinftheBkenturyB.C.

SrilLankalisDalmultilethnic,0multilreligious
society.Mtlhastpopulationlof0.9Mmillionland
thelmajoritylofithelpeoplelarelSinhalesel(74%).
Thel Tamillpeoplelaccountlforl18%0oflthe
population.IMoorslconstitutelthelnextllargest
minoritylcomprisinglofl7%0ofltheltotal
population.MAlllotherIminoritiesirepresentdl %
offtheltotallpopulation.MSrillankalistknownlfor
thelcolexistenceloflfourlmainlreligionsiofithe
world,i1Buddhism,1Hinduism,0IslamOand
Christianity.0700%0oflthelpopulationlare
Buddhists,[Hindushccountfordll 6% Islamistl %,
ChristianslV.5%kndlothers1%.

Sincellndependencefromlkolonialirule,Brillanka
hashchievedihighlevellofiiteracyl91.8P%) . IEven
withlrapidlurbanisationlthelcountrylremains
predominantlyfrurallindbutbfthefotalpopulation,
overl70%livelinthelvillages.IDespitelthelimpetus
givenltolindustrylSrilLankalremainsiprimarilylan
agriculturallcountry.l1Over190%0ofithel rural
populationldirectlyllorlindirectlyldependlon
agriculture T raditionallyfhgriculturelhasitonsisted
ofthelexportbrientedplantationkectorllprimarily
Tea,J0RubberlandlCoconutlandithelhousehold
farminglisector,Igrowinglmainlyllpaddyland
subsidiarylfoodiropsforidomestickonsumption.

HISTORICALIBACKIGROUND

SrilLankalhaslallongltraditionloflresolving
disputesiwithinthelcommunity.[Historylrecords

10Ms.)KamalinilDelSilva’,iSrilLanka

thatl Villagel Councilsiknownllas GamlSabha
existeddnBSrilankahsfarlbackhs#25B.C.Muring
thelreignllof KinglPandukabayaDTheselVillage
CouncilsiwereldescribedibyRobertKnoxlin An
HistoricallRelationlofiCeylonlashtribunalstfor
thelhearingloficomplaintslandldoingljustice
amongneighbours”. 00 Thesel VillagelCouncils
consistinglbfivillageleldersimethtlan Ambalama
(villagelrestThouse)lorlunderlalshadyltreel to
resolvellvillageldisputesisuccessfully.0l These
tribunalsinquiredlintolandiiffipossible,kettled
amicablyllandIwithoutlexpense,lsuchlcriminal
andlcivillmatterslofithelvillagelasIdisputes
regardinglboundaries,Mebts,ktheftquarrelsFtc.
Itsl endeavoursl werel directedD towards
compromise,motlpunishment;andbbediencelto
itsdecisions....Iwaslvoluntary,lhotbbligatory”..
Howeverlthesel Tribunalsihadlthelstatusloflla
CourtloflLawlandithoseldissatisfiedlwith
decisionsibfithelribunallcouldhppealithroughth
hierarchylloflicourtsitolthelKing .00 Withdthe
invasionboflforeignlrulers,0GramSabha’skeased
tolexist.

Thelsystembofbettlingvillageldisputesamicably
waslrestoredlbyfithelBritishlini18560following
thellinadequacyllofithelBritishllegallsystemlto
deallwithllocalldisputes.00 Thelsuccessloflithe
system0ledltolthelenactmentlofiithel Village
CommunitiesiOrdinance.Bythelenactmentlof
thelRurall CourtslOrdinancelof119450these
tribunalshicquiredbfformallpositioninthelcourt
systemlintroducedibyltheBritish T houghRural
CourtsllwerelpresidedloverIbylallawyerlthese
Courtstoolwerelestablishediwithlthelintention
offipreservinglthelspiritloflamicablelsettlement
oftdisputeslatlvillagellevel.0Sectiond230oflthe
OrdinancebtatedthatfitiwasitheldutyloflaRural

Attorney-at-Law; Additional Secretary, Ministry of Justice and Law Reforms
1 Dr.Colvin R. de Silva, Ceylon under the British occupation,298(1953)
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Courtltollendeavourltollconciliatel between
parties.M0It0said0thatD“ifshalDbeltheldurylofithe
RurallCourtbyullVawfullmeanskolendeavourlro
bringkhdpartiestolunlamicablesettlement,landlo
remove,0withltheirlconsent,0thelreallcauselof
grievancelbetweenlthem.”lInlimplementation
however,IthelRurallCourtsididinotlachievelthe
desirediresults.

CONCILIATIONIBOARDS

ThelConciliationlBoardslActlNo.01000f11958,
whichiwaslthelprecursorfitolMediationBoards
Act,lwaslenactedlinl 19580 withOthelobjectlof
curtailingllunnecessaryllitigation.00 This
enactmentlbncelbgainiprovidedforthelmicable
settlementloflbothlcivillandiminorlcriminal
disputes.00Itlwaslessentiallylcreatediforlthe
settlementloflvillageldisputeslandithereforelthe
memberslofithelBoardIwerelpeoplelfromithe
respectivelivillages.

ConciliationBoardsIwerellestablishedIwithlthe
intentionofencouragingthelhmicablebettlement
off‘pettylvillageisputes andthust‘avoidingbad
blood,ostlylandtimelkconsuminglitigationtnd
crimelinspiredbylkuchlpettylquarrels.”MThelAct
providedforinylpersonlinvolvedinhkivilHispute
oriminodicriminalloffenceltolappearibeforela
ConciliationIBoardlandlattempttolsettlelthe
dispute.ll ThelPanelslofl Conciliatorsiwere
requiredltolinquirellintolithelmatterlandlresolve
thelisputeltothelbatisfactionbfbothlparties.lIAn
actiontouldhotbelinstitutedinblcourtiwithout
recourselbeingflfirsthadtolthelConciliationBoard
andlIndlcourtlhadjurisdictionltolentertainlan
actionlwithoutlalcertificatelofinonlsettlement
issuedibylalConciliationlBoard.0Underlthe
provisionsbfthelAct,hbettlementhrrivedhtbefore
allConciliationiBoardicouldibelmadelaldecreelof
Court.lHoweverldueltolcertainlimplementation
defects,Ithel ConciliationlBoardsididlnotifind
acceptancelwiththelpublichsthelwelllsthelegal
fraternity.ILegalluminariesiR.K.W.0Goonesekera
andBarryMetzgerhavingHonehninHepthktudy
ofithelConciliationIBoardslsystemlwerellofithe
viewlthat

..... Manylofit helsu bstantivelabusesbofithelBoards’
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powerslarelattributedlrolthelpoliticallnaturdlof
appointmentsandhelesultantabsencebfiquality
peopleMMostlfrequentlabusesiofipoweribylPanels
seemtolbelinordinateldelay,lbias andimisuselof
thesummonspower......0Conciliatorsbnloccasion
havelalsolexhibitedldtisturbingltendencyolinquire
intolcasesinlwhichtheylardpersonallylinterested.
SomelChairmenhavelalsobmisusedtheiipowerlto
summonlwitnesseslapparentlylwithlnolmore
significantlobjectlithanltolimpressitheirifellow
villagerstwiththeirimportance.™

DuelltoltheseldeficiencieslinOthellsystemland
mountinglcriticismibothlbyllawyerslandithe
public,inM978,kthelConciliationBoardslActlwas
repealedibylThelJudicaturelActINo.01200f11978
andlConciliationlBoardslceasedltolexist.
Howeverlthelperenniallproblemlofilawldelays
washffectingtheleffectiveldispensationfoffjustice.
AfterImuchlstudylandiresearchlandlmany
seminarsithelconsensusloflopinionlwasithat[the
ConciliationBoardskhouldbelreintroducedinto
thellegallsystem,IbutlthatlthelPanellof
ConciliatorshandltsIChairmenkhouldibeloutside
thelpalelofipoliticslandIperhapsidrawnifromfa
specifiediclassOsuchDaslreligiousidignitaries,
permanentlkitizenslofthelarealwholhaveltaken
nollpartDinlpolitics,Opersonsliskilledlindvarious
sciencesOwithltechnicallorllegallknowledgelland
eldersiwholrefamiliarfwithlcustomshndthabits
oftthelpeoplelofithelhrea.”

MEDIATIONIBOARDS

TheMediationMBoardswerelestablishedlbylAct,
Nol20f1 9880withthebbjectiveloffprovidingthe
peoplelalcostleffective,Ospeedyllmechanismiby
whichltheyllcouldlmediatelitheirl disputesland
arrivelatlanlamicablelsettlement.IThelgoallwas
alsoltoldivertl minorldisputeslawaylfromlthe
traditionallcourtsiforkettlementloflaldisputelto
satisfactionloffipartieslinfanfatmospherelthatlis
freelfromlrigidiandilaboriousicourtiprocedures
andkonduciveltolamicablebettlement.

ThelMediationlBoardslA ctiwasldraftediitaking
intollconsiderationltheldeficiencieslinlthe
ConciliationBoardsiAct.MnbrdertoEnsureltotal
independencelinlthelselectionbfMediatorshnd

2 Goonasekera,R.K.W. & Metzger, Conciliation Board Act-entering the second decade. Journal of Ceylon,1971
3 Herath,P.B. “.Mediation as a alternative dispute resolution mechanism *“
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tollensurelthatIpersonsiwholarelfreelofipolitical
affiliationshrelppointed,thelpowertohppoint
anditheldisciplinaryllcontrollofiMediatorsDis
vestedlinhnlindependentiCommissionkonsisting
offfivelimembershppointedbytthelPresidentthree
oftwhomMrelrequiredtolbelretiredfJudgesbfithe
SupremelCourtloriCourtloflA ppeal .M ediators
arellrequireditollbelpersonsiresidingflinfithelarea
andipersonslofthighlireputelandiunquestionable
integrity.IA ppointmentsharelimadelonlyluponia
nominationl madel byl al nonlpolitical
Organization,[religioustignitary,[Principallofth
schoollbrhgovernmentbfficial.

SuccessloflthellBoardslisldependentluponithe
competencebfthelMediators.IThereforelpersons
selectedltolbelappointedlasiMediatorslafterlla
stringentll interviewl conductedl byl the
Commission,hrelgivenhrainingflinMediation
techniqueslandiskillslandlappointediafter
assessingthis/ herfaptitudeltobebMediator.fThe
initialltraininglcoursefandithelrefresherlcourses
arelconductedibylthel Trainerslindthel official
cadreloftheMinistryloffustice,lwhichMinistry
islresponsiblelforlithelimplementationlofithe
programme.[Theseltrainersitoolfollowlperiodic
inlserviceltraininglcourseslinlMediationlto
enhanceltheirlknowledgellandlupgradeltheir
trainingfimodules.IMuchlemphasislisiplacedion
trainingfthelMediatorslinlthelartlofifacilitating
thelresolutionlofildisputesithroughimediation
techniqueshndkillshndfollowinghbtructured
mediationlprocess.

MediationIBoardsl Actlwaslenactedlonlthe
assumptionlthatOtherelarelpeoplelinOthe
communitylprepareditolworkiforligoodicause
withoutlremuneration. Mtisindeedigratifyingto
notelthatlthelassumptionthasbeendprovedkorrect
andithatlintthistlaylindhgelofitonsumerismithere
arellstilllaltruisticlpersonslinlthelcommunity
willingll toll servel theirl peersl without
remuneration.IThelmediatorslprovidela
voluntarylandthonoraryervicelnditheidreward
isitheatisfactiontheyerivelindoingkervicelto
theltommunitylndindividuallwholcomebefore
thembeekingltheirhssistance.

AlPanellofimediatorsiandlalChairmaniforleach
suchpanellsppointedbylthelICommissionlfor
eachlMediationlBoardslArea.l Atlpresentla
MediationlBoardslarealisladministratively
identifieditolcoincidelwithlanladministrative

divisionldemarcatedlbylithelState.0ItlisOthe
responsibilitylofithelChairmanftolconstitutela
MediationBoardkonsistinglofthreeMediators
tolmediatelleachidisputelpresenteditolthelpanel
ofiMediatorsibylanlindividual,Danlinstitution,
courtlorlpolice.

Thellprimarylroleloflalmediatorflisitolfacilitate
mediationprocesstand,hsketbutlinbec.10bithe
Act,theldutiesbfthiMediationBoardare “ byl
lawfultmeanstolendeavourobringthetisputants
tonlumicabldbettlementlundtolremovefwiththeir
consentundiwherever@practicablekhelrealtanselof
grievancdbetweenthembolust olpreventldecurrence
oftheldisputevrloffence... IThelMediationMBoars
ActlwaslsubsequentlylamendedibylActiNo.015
of1997kolenhancelitskeffectiveness.

UnderthelprovisionsofthelA cthcertainiisputes
belowlRs.25,000/Mmonetarylimitfarelrequired
tolbelmandatorilylreferreditolMediationlprior
tokthefinstitutionbffhtourthction Mnterimlrelief
maylbelsoughtlfromlal courtlofilawlevenllin
respectloffalmatteriwhichlrequiresicompulsory
referenceltolmediation.0Inlsuchlanleventthe
disputellisireferredibackitoIMediationlafterlithe
interimfssuelistonsideredibycourt.iHowever,
disputeslgivinglriseltolcertainlspecified
categoriesloficivillactionshrehotlrequireditolbe
submittedtolimediationlimandatorilylevenlifithe
monetaryllvaluelofitheldisputelisibelowlthe
specifiedlamount.0 Theseldisputeslsetloutlinla
scheduleltolthelactlincludelactionsisuchlas
Testamentary,1Partition,JAdoption,IDivorce,
FundamentalRights iwhichlhavelbeenlidentified
onlthelbasisithattheylconstitutelanlissuelwhich
cannotlbelsettledibyllmediationlandineeditolbe
adjudicateduponbyhiICourtlaccordingftolawil
InOtheselinstancesithelpartiesiconcernedimay
institutelalcourtlactionlwithoutlrecourselto
mediation.0 AllldisputesDhowever,Imaylbe
referredolmediationlivoluntarilytbylthelparties
toltheMdispute.

Disputeslpertainingtobpecifiediminoritriminal
offencesi(eg.Hurt,krespass,lintimidationfinsult,
wrongfullrestraint,imischief,Imisappropriation),
arelmandatorilylrequireditolbelsubmittedifor
settlementlbylimediationlpriorkolthelinstitution
oftactionfinicourtibylthelPolice MT heleffectlofta
settlementllinfrespectloflalminorloffencellisithe
samehsfliffitiwasicompoundedinfalcourt.

TheMediationBoardsidohotthavejurisdiction
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tolentertainflimatterfwherebnebfithedisputants
islcheState,Jorw herellpubliclofficerlislengaged
inimakingflrecoverieslonlbehalflofithelState,lor
whereltheloffencellisloneliniwhichlproceedings
havelbeenfinstitutedbythelAttorneyliGeneral.

Apartlfromlapplicationsimadelbyllpartieslitola
Mediation0BoarditherelisDalsol provisionlfor
Courtlreferences.iIThus,lalCourtlmay withllthe
writtenliconsentlofithelpartiesitolanlactionlrefer
anylcivillmatteritolthelMediationlBoardifor
settlementlbylmediation.0Inltheleventlofla
settlementlbeingireachedibeforelthelMediation
Board,suchksettlementiwillibelreferredibacklto
CourtlitolbellenteredlaslaldecreeloflthelCourt.
ThislisIthelonlylinstancelwherelalsettlement
reachedbylimediationwillbelenteredhshtecree
ofiCourt.lUnfortunatelyltoldatelonlylverylfew
partiesiwholarellitigatingThavelavailedlofithis
salutarylprovision.

InlkeepinglwithOthelconceptlofiMediation,
appearancelbeforelthelMediationIBoardlis
voluntarylindithelimediatorshrehotvestediwith
thelpowerlltolcompellattendance.IMediation
sessionshreltonductedlinfinformalurrounding
inlschools,0templeslandIpubliclcommunity
centresleasilyllaccessibleltolall.0 Inlorderlto
encouragelluninhibitedldiscussionsithellaw
providedthathoktatementimadelbyhnylperson
beforeldmediationboardkhallibeladmissiblelin
evidencelinlanylcivillodlcriminallproceeding.
Partieshrelfreeltolelecttheibwnlimediatorfrom
thelpanelbfimediatorshndiherelishlsolprovision
forlthelpartieskohppearibeforelprelconstituted
panelslifitheysoMesire. IThelMediationBoardlis
requirediolissuellertificateloffnonlsettlement
ilkettlementishotlreachediwithinfbktipulated
timellimit.Bincelimediationdshotlbasedlonfegal
rightsbutlonthelinterestsboffeachparty,lawyers
orfhgentshrelprohibitedbylawlfromhppearing
beforeltheBoard MAMinorlorhnylpersonlunder
alldisabilityllcanibelrepresentedibylal parent,
guardianlorlcurator.00Onelspouselmaylbe
representedbylthelbther.

TermsbfkettlementireachedbeforelbMediation
Boardiiskequirediolbelreducedolwriting [How
everlbuchhkettlementlishotlegallybindinghnd
isinotlenforceablelinlalcourtlofllaw.00 The
aggrievedlisputantimaygolbeforeltheMediation
Boardloncehgainfiflanylofthelconditionsbfthe
termslofkettlementhrelbreechedibylanylonelof
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theisputants.0TheBoardlislrequiredkolttempt
tolsettlelthelmatteribncelimoreandintheleventbf
alfailedimediationOthelBoardiwilllissuella
certificatelofnonkettlementITheMisputantsinay
thereafterseekhllegalremedylinmicivillcourt.

HOWIEFFECTIVEIISIMEDIATION?

SincelMediationlBoardslwerelfirstlestablished
1n01990,tliskencouragingtolhotelthatimediation
hasligainedlincreasedlrecognitionlaslalhighly
efficaciouslmethodloflsettlingldisputes.00At
presentltherelarel2900MediationlBoards
functioninglthroughoutlthelIsland.IMediation
Boardsloperatellargelylindependentlofithellegal
system.

Atlpresentltherelarelapproximatelyl7500
Medjiatorslappointeditol2900Mediationlpanels
existingfinthelisland.lTheMMediatorsthavelbeen
selectedl from0 differentD disciplinesland
backgroundslOsuchfasiDoctors,0Engineers,
Accountants,Surveyors,iTeachers,businessmen,
NativelPhysicians,JGovernmentkervantsioffall
gradesDandithelclergy.0 Thelonlylcriterialfor
selectioniskthattheyshouldbelpersonsiespected
inlthelcommunitylandishouldlpossessithe
necessaryllqualitiesl requireditolbelalskilful
Mediator.IThoughMediatordisirequireditolo
gratuitouslservicellitlisiconsideredalprestigious
post,JandlmanylpersonsiwillinglylofferItheir
servicesitolbeMMediators.ICulturally,Brill.ankans
respectltheirlelderslinithelcommunitylandlasia
consequencelthelmajoritylofithelMediatorslare
respectedklderslinthelcommunity Joverdb0lyears
offagelandlusuallyflivinglallifelofiretirement .0A
Mediatorfisirequireditodevotelreatideallofthis
timelfowardsthisivoluntarylervice Mtlisiperhaps
aslalresultloffthisOthatlthoselinlretirementland
leadinglanllunencumberedilife islinclinedito
accepthppointmenthshMediator.Mdisregretted
thatlonlyllalfewll womenlconsentltolservellas
Mediators.IThisimaytbelattributedkolthelreason
thatlwomen0inOSrilLankalhaveldomestic
responsibilitieskevenhfterlretirement..lHowever
womenkhowlnolreluctancetohppearibeforelthe
MediationBoards.

From01990luplto@008htotallhumberbifl 743,407
applicationsthavelbeenlreferredtolMediation,bf
which®41,9600havelbeenhmicablylsettled,lthus
achievingflallsuccesslratelofl54%. ‘00T helsuccess
ratelislevidencelofthelfactit hatSrill.ankanlkociety
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inlgenerallhasInowlacceptedithelMediation
processaslalsuccessfullmethodlofllalternate
disputelresolutionlsupplementaryltolthe
establishedjudiciallsystem Mtlslenvisagedihat
morelndimorelpeoplelwilliccessthelMediation
processlandltherebylconsiderablylreducelthe
backlogfinithellreadylbverburdenedtourts.Mn
aburveyHonellinll 995ktatisticslrevealedithatthere
waslanlincreaselinlthelnumberlofidisputes
referreditolmediationlandial corresponding
decreaselinlthelinstitutionloficourtlactions.0Sri
Lankanslarelbylnaturellitigiouslandlitlisthoped
thatwithlincreasedlawarenesslandlacceptance
oflmediationlaslalsuitablelalternativeltolthe
adjudicatorylprocess,Jonlylmattersithatlrequire
judicialldjudicationiwillbelreferreditolcourt.

AlamplekurveyHonelinhinelMediationBoards
infthelKandyldistrictlrevealedithat125%ofIthe
applicationsimadeltolthelMediationlBoardslare
referralsibylthelCourtlandlibylithelPoliceland
75%0ofl0suchlapplicationslarelinlrespectlof
offencesuchhshifraylandkimplethurt. TH0%0of
thelapplicationslireferredibylthelpubliclarelin
respectbfllandisputes,i.e.boundary,roadways
etc.andB%ofthelasesrelatelkofamilyisputes.
Inladdition,litlislobservedithatifinancial
institutionsiikeStateBanks,JCommercialBanks,
CommerciallinstitutionslandRuralBankslrefer
theirfdisputeslregardinginonlpaymentloflloans,
tokhelMediationBoards.Mtishlsolobservedthat
financiallinstitutionsOreferditheirlapplications
whichhrelevenbovelthelmandatorylmonetary
limittoMediationBoards.0T hiskoursebfaction
islobviouslylidoptedbytheBanksbecauselthey
arellsatisfiedl withOthel costleffectivelrecovery
procedure.lThislwouldlbearloutlbothithe
effectivenesslofl mediationlasiwelllasOthe
confidencelreposedibythelpeoplelinikhelkystem.

USAID0conductedlalstudylonluseslofl ADR
relateditolthelrulelofilawlind1998.0ThisIstudy
includedikeylobservationslinithelcourselofifield
assessmentslinSrillLankahndthetoncludedithat
“WhilenotlperfectthelSrilankanbmediationboards
havelbeenllincrediblylsuccessfullatiprovidingdlow
cost,laccessibleljusticeltolalmajoritylofiSrilLanka’s

rurallpoor.) Thelsystemllislwellladministeredland
enjoysbutstandinglreputation.” InR003Mburvey
offisersloffthelmediationlprocessiwastonducted
bytheMinistryloffJusticelwithithelhssistancelof
thellAsialFoundation,ltollascertainithelllevellof
acceptanceloflithelsystem,litsOstrengthsland
weaknesses.l Analysisloflithel40000responses
indicatedithatl“thelmajoritylofitheldisputants
werelhighlylsatistiediwiththelmediatorstandithe
mediationlprocess.084%0Iwerelofithelviewlthat
thelsettlementiwaslfairtolbothlparties;landB1%
hadlcompliediwithithelsettlement;110%0ofiithe
respondentsiwereldissatisfiedlwithltheltime
takenfforfithelmediationlprocesslandifoundithe
mediatorslandimediationlprocesslunjust;
however,thellvastimajoritylwouldrecommend
mediationtolotherpersons,thavelconfidencelin
thelmediationlprocesslandlviewlmediationlas
betterthankoingltolkourt.[

OnellofithelmajorflobstaclesithatThamperlithe
successloflthelmediationl programmelisithe
reluctancelofiithelnonlapplicantldisputantlto
appearlbeforelthelBoard.IConsideringfthatlthe
spiritlofimediationfisidependantltotallyloniithe
desirelandlcommitmentlofithelpartiesitolsettle
anllissuellbasedlonltheiflownflinterests,litlwould
bellagainstlthelconceptlofimediationtolcompel
byllawlattendancelbeforelthelBoard.01Our
experiencelhaslshownlthatlanlincreased
confidencelinOthelsystemOhaslresultedlin
acceptancelofimediationfaslalbetterlalternative
tollitigation.

Whilelmediationlishewlphenomenonlitsikrue
potentialleedskolbelhggressivelylimarketed T he
Ministryltooklseverallinitiativesitoldelmystify
thelmediationllprocessibylcreatinglawareness
regardinglthel keylfeatureslofithel mediation
process,landhispecialleffortiwasimadeloldispel
mythslandifearsiregardinglitsideficiencies.
Educationallandloutlreachlprogrammesihave
beenlconductediforiithellastll SlyearsiforliGrama
Niladharies,Ischoollchildren,llawlstudents,
Quazis,[Environmentalists,rompanylexecutives
andifactoryllworkers. Thelprogrammesland
traininglmoduleslwereldesignedlaccordinglito

4 Source - Mediation Boards Commission

5 Alternative Dispute Resolution Practitioners Guide- Centre For Democracy and Governance-1998
6  Report on the Ministry of Justice ‘s Community Mediation Boards User satisfaction Survey-2003
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theltargetfaudiencelandhelbenefitsifromithese
programmesthavelbeentremendoushndinclude
winningloverlthoselcriticallofithellconceptland
securingfisupportlofladvocacyligroups.ISpecial
stakeholdersImeetingsiwerelconductedibylthe
MinistrylunderfithelchairmanshiplofithelJudge
offithelrelevantldistrict.0 Thislinteractionlwith
stakelholdersiresultedlinlhavinglalbetter
cooperationlfromithektakeholderslinvolvedlin
implementingithellprogramme.lFromithelvery
inceptionl ofl ourllprogrammel Thell Asia
FoundationiSrilLankalsupportedithelMinistry
offusticelandbupporttheylprovidediwaslvitallin
expandinglalternativeldisputelresolution
landscapellinlthelcountrylanditolenhancelthe
qualityloffthelprogrammes.

MEDIATIONY(SPECIALICATEGORIESIOF
DISPUTES)IACT

Basedlonlthelpremiselithatlcertainfcategoriesof
disputesineedtobelresolvedbylthelintervention
offimediatorsiwholhavelexpertisellinithelarealof
thellsubjectlmatterlofithelldisputelandlspecial
mediationlskillslandlknowledge,1Mediation
(SpecialiCategorieslofiDisputes)1A ctINol2 10of
20030waskenactedolestablishbpeciallBoardshnd
forlthelappointmentlofimediatorsiwith
specializedtraininghndlidentifiediqualifications.
InOspecifyinglthellcategorieslofiidisputesithe
Ministerflislrequireditoltakelintolconsideration
theleedtolprovideforimeaningfullresolutionfof
disputeslrelatingtolsociallndleconomiclissues.
UnlikelinthelCommunitylMediationBoard,the
stateloristatelofficiallcanibelpartytoMispute.

Severalldisputesthadlarisenlinlconsequencelof
thelevastationtausedbylT sunamilinDecember
2004.0In0ordertolfacilitatelthelexpeditious
resolutionbfidisputeshndranteliefitolhlready
traumatizedlvictimslitiwasdecidedtolestablish
SpecialMediationBoardsuinderthelspeciallaw
and0130T sunamilBoardsihavelbeenlestablished
inlthelTsunamilaffectedlareas.0 Inlterms0of
Regulationsimadellunderlithel Act,Danylldispute
wherelthelebt,ldamagebridemandhashrisents
alresultlofitheltsunamilmaybelreferreditolthese
Boardsorresolution dfthelvaluelofitheMispute
islbelowlRs.0500,0000Mediationlisicompulsory.
Severalisputesthavelbeenlsuccessfullylresolved
bylthelspecialBoardsthoweveritlisitoolearlylto
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commentlonihekuccessbrifailurelbfitheBoards
yet.

PEERIMEDIATION

ThelMinistryloffJusticelinlorderltoleducatelthe
youngerligenerationlandlinspirelbeliefllin
Mediationllaslanlimportantltoolltolresolve
disputeslandlpreventldisputeslexpandedithe
mediationlprogrammeltolischoolchildren.0The
Ministrylinitiatedlalprojectlini30lschools,land
approximatelyR25ktudentslinfeachbchoollbsiwell
asbomelteachersiwerelgivenfiveMaysltraininglin
Mediationltechniqueslandiskills.0Theltraining
modulelwaslspeciallyldesignediforlpeer
Mediation 0T rainersloflthelMinistrylofiustice
wholwerelgivenlalspecialltraininglinlpeer
Mediationlvisitedithelselectedlschoolsland
conducteditheltraining.00Eachlschoollhas
establishedlal“Mediationl Cells”OwithinOthe
schoollndihashfunctionalMediationPanelsto
resolveldisputeshrisinglwithinkhelschool.MThe
panellarelsupervisedlbylthelProgramme
Assistantsmediation)hittachedtoMMinistrytand
theyllconductedivariouslactivitiesllikelschool
camps,lleadershipltraininglprogrammes,
competitionslandlexhibitionsirelatedito
mediation.[Thelresponselfromithelchildrenthas
beenlverylencouragingndMinistrylisiplanning
tolexpandithelprogrammelolhnotherll 00kchools
inthelislanddin@009.

CONCLUSION

TherelishoMoubtlthattheronceptbfiMediation
islheededinBSrill.anka.@IThelCourtshrekreaking
underflalworkloadIwhichlitlcannotIbear.MThe
docketlexplosionfislastounding 00T heltimelhas
comeltolllooklforleffectivelalternativesiand
mediationfhaslprovedbellviablellternative.

Inconclusiondiwoulddiketoluotel ordBuddhal

Jayanghweranglpasawathi
Dhukkanbethiparajitho
Upasanthobukanbethi
HithwdJayaparajayan
Wholwins Icreateshnlenemy;
unhappilyldoeslitheldefeatedileep;
wholisIpacifiedisleeplhappily;
havingkivenluplvictorylandidefeat.
MMM versd201,0Dhammapadd)
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BARANGAYIJUSTICEISYSTEM:IAICITIZENIDRIVENITOOL
FORITHEIRESOLUTIONIOFIDISPUTESIINITHEIPHILIPPINES

LLIINTRODUCTION

ThellPhilippineslistanlarchipelagoldividedlinto
810provinces,I1 36k ities,l1494Imunicipalitiestand
41,0950barangays.Thelbarangaylisithelsmallest
politicallunitlindthelPhilippines.0Itlislindthe
barangayllevellthatitheBarangayusticelSystem
(BJS)nislimplemented.n Thelbarangayliservesias
thelprimarylplanninghndimplementinglunitlof
governmentlpolicies,lplans,Iprograms,projects,
andhctivitiesinkthelcommunity hndhshlorum
whereinlthelcollectivelviewslofthelpeoplelmay
bellexpressed,lcrystallizedlandiconsidered,Jand
whereMisputeslimaylbelamicablyBettled.

ThelBarangaylJusticelSystemlisinotlpartlofithe
judicialthierarchyfortheformalfjudicialsystem.
AnlinstancelwhereindthelBarangaylJustice
SystemromeslintolcontacthwithtthelJudiciaryfis
whenlthelBarangaylJusticel Systemlissuesla
certificatelltoltheldisputingllpartieslwhol have
faileditolreachlanlagreementltolfilelalcaselin
court.0T helBarangayusticelSystemlhasiwithin
itslcoveragelalclasslofidisputes,Jandifailurelto
undergoltthiskteplbeforeoingintolthelhierarchy
oftheformaljudiciallystemimaylbelrauselforh
dismissalloffthelsuitlsubjectlofitheldispute.0The
BarangaylJusticel Systemlislmanagedibylthe
DepartmentbfinteriofhndLocallGovernment,
thoughlthelDepartmentlofiJusticel provides
supervision.

ILIPHILIPPINEIINFORMALIJUSTICEISYSTEMS

ThellPhilippinesThaslinformalljusticelsystems,
anditheselarelusuallylfoundlinithelindigenous
communities.lTheselsystemsthavellongbeenllin
placelinfthelPhilippinelcontext.fTheselsystems
arelrecognizedlinthelvariousllawslenacted.lThe
19870Constitutionthashprovisionthatktatesthat
thelPhilippineslrecognizeslandlpromotesithe

I1Atty..RowenalDaroy(Morales,IPhilippines

rightslofithellindigenousl peoplesiwithinlthe
frameworklofhationallunitylandevelopment.
Thell9870ConstitutionhlsolmandatesiCongress
tolprovidelthelapplicabilityloficustomaryllaws
governinglpropertylrightslorlirelationslin
determininglthelownershiplandlextentlof
ancestralldomain.

UnderlithellndigenousiPeople’siRightsIActlof
1997,0itlisDprovidediindSection7 (h)Othat
indigenouslpeoplekhallthavelthelrightlolresolve
landiconflictslinlaccordancelwithl customary
lawslofithelarealwherelthellandlisilocated,land
onlylinidefaultithereofishallithelcomplaintsibe
submitteditolamicablelsettlementlandltolthe
CourtsbflJusticelwhereecessary.Sectionll 5bf
thellsaidllawllalsolstateslthatlthelindigenous
peopleskhallthavelthelThedl CCs/IPskhallthave
thefllrightltoluseltheirlownlcommonlylaccepted
justicelsystems,konflictlresolutionlinstitutions,
peacellbuildinglprocesseslorimechanismsland
otherltustomaryllawslhndlpracticesdwithinftheir
respectivel communitiesl andlasI mayl be
compatiblelwithithelnationalllegallsystemland
withlinternationallylrecognizedlhumanirights.
Iflpartiesibelongfitolthelsamelethnollinguistic
group,ltheldisputelshalllbelresolvedlin
accordancelwithlOthelgroups’Isettlement
procedure ButlifthepartiestomelfromMdifferent
ethnollinguisticlgroups,ltheldisputelshallibe
settledl inl accordancel withl established
proceduresigoverninglintertriballdisputes;lif
nonellexist,Jthelpartiesimaylagreelonlthe
applicablelprocedures.Sectionb5bithekaidlaw
recognizesithellprimacyloficustomaryllawsland
practices.IltIstateslthatlwhenldisputeslinvolve
indigenouslpeoples,lcustomaryllawsland
practiceskhalllbelusedtolresolveltheldispute.

Indigenouslpeoplesihavelhadlparallelljustice
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systemslinplacelevenbeforelthelinstitutionlofla
formalfjudiciallsystemfinfithelPhilippines.MFor
instance,khelTagbanuasbfiCoron,[Palawanthave
aliribalfusticelsystemitalledpanglaw” fwherein
alpersonffounduiltylbfiviolatingcustomarylaw
islgivenBOdashesbfhlrattananebylhlcouncillof
triballelders.MThisloccurshfterthelguiltylperson
hastbeentonfinedhndimadetolstandfforkeveral
hoursinfulllviewbfthelpublic.lThelKankanaey
offthelCordillerathashkystemlcalled‘ rongrong”,
alldialoguelhelditolresolveldisputes,Jwithlthe
guiltypartylpayinghlpenalty [T helTagakaololin
SaranganilProvincelcallitheirlindigenousfjustice
systeml*kasfala” Iwhichlusuallylrequiresilpeace
offeringlfromitheloffender.00In0Kitaotao,
Bukidnon,ithelMatigsaloglpeoplelarellusinglla
customaryllawlcalledI‘gantanganbweypalavian”
tolresolvelconflicts.0 Thel “kedefawan”tribal
justicelsystemlofthellT eduraysbflKidapawanlin
Cotabato,thel“matikadong”lorl bagani”kystem
offitheMansakaltribeliniDavaoldellNorte,Ithe
“tabunawaillor temuay”loflithel Arumanen
Manuvu,hmongimanylbthershhavelltriballeader
orllcouncillofileldersiresolvelaldisputelinlithe
community.

Thelmostlfamouslindigenousimethodlofispute
resolutionkmonglindigenouslpeopleslisithatlof
thelKalingalandiBontokItribeslcalledlPeace
Pacts'.ITheBontokPeacelPact,kcalled Pechen,lis
almechanismlusedibylthelBontoksItolend
hostilitiesDandlarmedlconflictbetweenltwo
villages,0 andD ensurel safell travell and
reestablishmentlofifriendlyfrelations.

Twolltypeslofl peoplelarelinvolvedlinOthe
preservationlofithelPeacellPactlhsifollows:

1. PeacdPactiHolder

UsuallylitheDatulorlithelVillagethead,ithe
PeacelPactiHoldedlislobligeditolsupport,
preservelandidefendithelpact’siprovisions,
e.g.,tolcollectlfineshindkolimposelfines,ko
preparelforfiwardifeastsiforIpactlrenewals,
tolnegotiatelwith ~ thelcollpeacel pact
villagelwheneverltheloccasionlarises,land
tolhandlelanylpoliticslinvolvinglthellcol
peacelpactivillage.

ThelPeacelPactiHolderflishlsolirequiredito
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givelalsharelorlcontributionlforlevery
celebration,llikelthelanniversarylofithe
forgingbfthePeacelPact,andlotherfhctivities
thatlpertainiolthelPeacelPact.

2. Golbetween

ThelGolbetweenlishlpersonkanctionedlby
thelaffinallandInatallvillagesitolicarrylout
“diplomatic”Ifunctionslonlbehalfloflthe
conflictingvillages.Whenconflictliskettled
andllPeacelPactlperfected,ithelPeacelPact
Holderltakeslover.

ThelGolbetweenflsothelpsithelPeacelPact
Holderftolenforcelthelpeacelprovisionsiand
tryltolmediatelw henfalconflictlislreadyfto
eruptlinlpublicigatherings.00He/shelalso
helpsiinithelamicablelsettlementlofilcases
betweenltwolvillagesithroughlshuttle
mediation.

MoreoverthelGolbetweenlisbbligedtoktop
anflarmedlencounteribetweenltheirflaffinal
andOnatallvillagesibyQrituallyllpositioning
themselvesbetweentheltwolwarringgroups.

ThelqualificationsloffalGolbetweenfshsTollows:

1. Maturelmenhndiwomen;ipreferablylthose
whothavelexperiencedbeinglsentloutlonla
missionfinfpastlcases;

2. Almemberloffallargelkinigrouplinthis/her
natalivillage.

3. Mustlbellneutrallatlallltimeslinlhis/her
dealingsiwithObothlvillages.0Inlrelaying
messagesl betweenl thel twol hostile
communities,lshe/helshouldideliver
messagesccurately,fwithoutlinjectingfhis/
herlipersonallopinion;Ishe/helshoulditone
down heatediwordstandlalwayslaim
tolbringlhboutlpeace.

Generally Iherelislnolcompensationforlreward
providediforlalGollbetween.0 Thellservicelis
renderediforitheliwelfarelofithelvillagelandivillage
consensusheeslithsidutylperformedbylvirtuelof
beingFchildrenfofibothivillages.”lT helrewardis
thelprestigelofferedibytboththelhffinallandhatal
villages.ll ThelGolbetweenlislsafelfromlharm
duringlarmediconflictlbetween(thellaffinalland

1 MEDIATOR'S NETWORK Presentation for the XinJiang ADR Study Tour, The Asia Foundation, April 2008
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natallvillages.

Otherlinformalljusticelsystemslincludelthose
traditionalldisputellresolutionlsystemsloflthe
MorolpeopleliniMindanaollikelthel Agama
DisputelResolutionlsystem.0InlcaseslofRido,
whichlislaltypeloflconflictlcharacterizedlby
sporadicloutburstslofiretaliatorylviolence
betweenl families,0 kinshipl groups,l and
communitieslusuallylcausedibylpolitical
disputesorllandlquarrels,thetommunityfactshs
oneltolpreventlviolence,tolmanagelhndkettlelthe
conflictlandltol participatelinlreconciliation
ceremonies.ISometimes,loutsidelmediatorslare
utilizedolsettlelthelronflict.

Filipinolculturelhasilonglputlalpremiumlon
informallyfsettlingldisputeslinsteadlofigoingfito
theljudiciallprocess.OFilipinosihavelanfattitude
thatimostonilictslorisputeskanbekettledlind
thislisOcharacterizedlinlthelPhilippinesibylthe
phrases:I‘puwedengpaglusapan, linlFilipino,the
nationalllanguage,1“puwedel masabutan,1“lin
Cebuano,[‘mabaliningalpagsaritaan,”lindlokano,
andl“pwedel masturyahan,”lin0Hiligaynon.
TranslatedltolEnglish,0theselphrasesimean
“thingsttantbelkettledlortompromised.”MT hislis
onelreasoniwhyltheBarangayJusticelSystembhas
beenlfortheImostlpartluccessful.

lll. ALTERNATIVEDDISPUTEIRESOLUTION
SYSTEM

AlsystemOputlinlplacelbylthelCongresslinlthe
Philippinesitoliresolveldisputeslisl Alternative
DisputelResolutioni(ADR).IRepubliclA ct19285
waslthelenablinglawlforlthelinstitutionalization
ofithelluselloflanlalternativeldisputelresolution
systemlinfthelPhilippines.1Alsolknownlasithe
AlternativeDisputelResolutionlA ctbfil2004,the
lawisetsthelpolicybfithelPhilippinesitolactively
promotelpartylautonomylinlthelresolutionlof
disputesloriithelfreedomlofthellpartiesitolmake
theirfbwnlhrrangementsiolresolveltheiridisputes.
Thelawlfurtherstatesthattowardithislend,Ithe
Statelshalllencouragelandlactivel ylpromotelthe
uselbfAlternativelDisputelResolutionl(ADR)hs
anlimportantlmeansitolachievelspeedyland
impartialQjusticelandldecloglcourtldockets.lAs
such,kheBtatelshallprovidedmeansffortheluselof
ADRUasllanlefficientltoollandlanlalternative

procedurelforlthelresolutionloflappropriate
cases.lLikewise,lthelStatelshalllenlistDactive
privatelectorparticipationfinthekettlementlof
disputesthroughlADR.

Thellawldefineshnihlternativelisputelresolution
systemlaslanyllprocesslorlprocedurellusedito
resolveladisputeloricontroversy,lotherthantby
adjudicationbfflpresidingjudgelofhlcourtlorhn
officerlloflalgovernmentlagency,lasldefinedlin
thellaw,lin0whichlalneutrallthirdDparty
participatesitolassistlinthelresolutionboflissues,
whichlincludesl arbitration,l mediation,
conciliation,karlyneutrallevaluation iminilitrial,
otlhnylcombinationthereof.[Partiesltolamicably
resolveltheirldisputes,Joutsidelofl thelljudicial
process,lcanlutilizeltheselformsloflalternative
disputel resolutionsl mechanisms.0 The
AlternativeDisputelResolutionfA ctlofi1 994ktates
thatlitkhalllnotbelinterpretediolrepeal famend
ofimodifyltheljurisdictionloffthelKatarungang
PambarangaylunderlRepubliclActl7160,
otherwiselknownlaslithel Locall Government
Codebfll991.0ThislwillbeMiscussedlinthellatter
partbofithishrticle.

Under0thisilaw,larbitrationlisldefinedlasla
voluntaryldisputelresolutionlprocessliniwhich
onelofimorelhrbitrators,hppointedinfhccordance
withlOthelagreementlofithelparties,Jorlrules
promulgatedlpursuantltolthisl Act,0resolvella
disputelbylrenderinglanlaward.IMediationlis
definedlaslalvoluntarylprocesslinlwhichla
mediator,lselectedlbyltheldisputinglparties,
facilitatescommunicationfhndinegotiation,land
assistithelpartieslinlreachinglalvoluntary
agreementlregardingflaldispute.IConciliationllis
alprocessiniwhichthelpartieskobMispute,Iwith
thellassistanceloflalneutralithirdipartylidentify
theldisputedlissues,ideveloploptions,Iconsider
alternativeslandendeavorftolfeachnhgreement.
Earlylneutrallevaluationlislanl ADROprocess
whereinlpartieslanditheirllawyersiarellbrought
togetherlearlylinlalpreltriall phaseltol present
summarieslofiitheirlcaseslandlreceivellalnonl
bindinglassessmentlbylanlexperienced,Ineutral
person,Iwithlexpertiselinithelsubjectlinlthe
substancellofitheldispute.0Miniltriallis0a
structuredisputelresolutiondmethodliniwhich
thelmeritslofialcaselarelarguedibeforelalpanel
comprisinglseniorldecisionlmakersiwithlor



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

withoutlthellpresencelloffalneutralithirdiperson
afterlwhichOthelpartiesiseeklalnegotiated
settlement.

Thislawlplaceshpremiumlonpartylautonomy
inlthelsettlementlofidisputes.lEvenlbeforelthis
lawlOwasllenacted,lthelCivillCodelhasllong
recognizedithelsettlementlofidisputesithrough
compromisestandrbitrations.JA rbitrationhsh
methodl offl settlingl disputesl wasl also
institutionalizedlinlalpriorlegislationdtolthe
AlternativelDisputelResolutionlA ct.0ThisIwas
RepubliclActi876orthelArbitrationdLaw.0This
lawstillisktillthelgoverninglawlwhenfitcomes
toldomestichrbitrationlinthePhilippines.

AlternativellDisputelResolutionflislavailablelito
partiesibeforelaldisputelstarts,Iwhenltherellisia
clauselintheirlcontracts.0A {terltheldisputelhas
arisen,Opartieslcouldleitherlresortltolthe
KatarungangPambarangaylindproperases,ithe
partiesllagreeltolsubmitltolalternativeldispute
resolutionlbeforelalcasellislfiledlorlinlcaselno
casellisOfiled,] orlwhenltherelisDalreadyDalcase
pendingithelpartieslicouldlalsollresortltolcourt
annexedlmediation,lcourtlreferredimediation,
judicialdisputelresolutionforiCourtloflAppeals
mediation.

Courtlannexedlmediationlisldefinedlaslany
mediationprocessionductediunderthelauspices
offalcourtlafterlsuchlcourtlhaslacquired
jurisdiction.ICourtlreferredimediationfisbrdered
bylalcourtltolbelconductedlinlaccordancelwith
thelagreementlofithelpartiesiwhenlanfactionlis
prematurelylcommencedlinlviolationlofiisuch
agreement.0JudiciallDisputel Resolutionlisla
seriesloflactivitieslundertakenlforDfailed
mediationlcases.0ItlislemployedlallastIresort
whenlthelpartiesikcouldnotlreachhkettlement.dt
islalsoemployediwhentherelishllikelihoodkhat
thelpartiesiwouldichangeltheiriminds.0Atlthis
stagelitlishlreadythejudgelwhichiwilllactlasithe
conciliatorllorlmediator.0 Appellatel Court
Mediationl(A CM)lislalmediationlprogramilin
thelCourtloflA ppealsi(CA),korollaryltolCourtl
AnnexedlMediationlinlthellowerlcourts.0It
providesllalconciliatoryllapproachlinliconflict
resolution.lThroughlA CM,thedlCAllpromotesh
paradigmOshiftliniresolvingldisputeslfromla
rightslbasedi (judicial)ltolanDinterestibased
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(mediation)Iprocess.

AllieivillcasesinthePhilippinestarelimediatable,
savelforlithoselcaseslwhichibyllawllcannotlbe
compromised.l Thesel casesl cannotl be
compromised:

(1) Thelkivilktatusloffpersons;

(2) Thelvalidityloflalmarriagelorlallegal
separation;
Anylgroundlforflegalseparation;
Futurebupport;

Thejurisdictionlofcourts;

6) Futurellegitime.
UnderfithelCivillCodelofthelPhilippines,Ditlis
providedithatOthelcourtlshalllendeavorlto
persuadelthellitigantslinhkivilaseolhgreelupon
somelfairlcompromise.

3
4

—~~
U

—
~

IV.BARANGAYWUUSTICESYSTEMI(BJS)

PresidentialDecreel1 508, 0whichiwaslkenactedlon
June1 111978 Iwasthelfirstlawiwhichlestablished
allsystemloflamicablylsettlingldisputeslatithe
barangayllevel Mnlitsiwhereasiklauses,itlrovides
thatthelperpetuationndbfficiallrecognitionibf
theltimethonoreditraditionloflamicablyfkettling
disputeslamongfamilylandibarangaylmembers
atlchelbarangayflevellwithoutfudiciallresources
wouldlpromotellthelspeedyladministrationlof
justicelandlimplementlthelconstitutional
mandateltolpreservelanddeveloplFilipinotulture
and0tolstrengthenlthelfamilylaslalbasiclsocial
institution,lthelindiscriminatelfilinglofiicaseslin
thellcourtslloffjusticellcontributeslheavilylland
unjustifiablyltolthelcongestionloficourtddockets,
thuslcausinglaldeteriorationlinithelqualitylof
justice,Mandlinbrdertothelplrelievelhelcourtshof
suchMocketlcongestionhnditherebylenhancelthe
qualityloffjusticeldispensedibylthelcourts,litlis
deemedidesirableltolformallylorganizeland
institutionalizelallsystemloflamicablylsettling
disputeshatlthelbarangayllevel.

Underlthisilaw,Itherelwaslconstitutedlinleach
barangaylallupongltagapayapa.lThellupong
tagapayapalisithelpoollfromfiwhichlpartiesitola
disputelchooselthellconciliationlpanellorithe
pangkatl ngltagapagsundolcomposedlofithree
members.0 Thislconciliationlpanellhasithe
authorityltolbringltogethelpartiesitolaldispute
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forlamicablelsettlement.0 Thisllawlwas0later
repealediwithOthelenactmentloflithelLocal
GovernmentlCodellof11991.0ThelLupong
TagapayapalwaslreplacedlwithithelLupong
Tagapamayapa,andthelPangkathgTagpagsundo
waslreplacediwiththelPangkatlTagapagsundo.
Thelurisdictioniwashlsoxpandedbythelatter
law.IThelKatarungangPambarangaylhsitlisitalled
inlthellawlorlithelBarangayQlJusticelSystemlis
governedbySectionsB991422 [ChapterV [Titlel,
BooklIIofthell ocaliGovernmentiCodelorIR A
7160.

TheBarangayusticelSystemlshdministeredit
thelbarangayl(village)ileveltforlithelpurposelof
amicablylsettlingldisputeslamonglifamilylland
barangayll membersl throughll mediation,
conciliationJorfarbitration Mtprovidesifortkarly,
localllevellproceduresiforlireachinginegotiated
settlementlofiminorlcriminallcomplaintsland
civilldisputesithatlariselbetweenneighbours.llt
achieveslthisibyldirectlylinvolvingllocal
governmentladministrationslincludingllelected
officials.1 Thelschemelldoeslnotlsubstitutelfor
courts,Ibutlpermitsialternativelmethodslof
disputelresolutionltolbelexhaustedibeforeformal
courtlproceedingshrelavailable.

Thelobjectivelofithiskystemiwaskolpromotelthe
speedyldministrationfoffjusticeltthellocallevel.
ThelLocallGovernmentiCodebfll 99 1providedh
statutorylbasisiforlthelschemelandimade
substantiallchangesitolithelonelintroducediby
Presidentiall Decreel 1508,0 including
promulgationbffhewlrulesgoverningtheletails
offadministration.0 ThelrulesIprovidediforithe
establishment,ladministration,landloperationof
thel Luponl Tagapamayapal (Barangay
ConciliatorsPool)andPangkatTagapagkasundo
(conciliationlpanels),lasiwelllasithelprocedures
forsettlingidisputesfamongfbarangaylimembers
throughlimediation,fconciliation,fandvoluntary
arbitration.In993thelSupremelCourtlissuedhn
Administrativel Orderl(No.14093)0which
reinforcedithellplacelloflluponsiwithirespectlto
rightsloflaccessltolcourts.0Thellorderlimandated
recourseltolluponlprocesseslaslalprecondition
forttilinghlcomplaintinourtbrhnyovernment
offices,lexceptlinlcasesllexpresslylloutsidelthe
luponfjurisdiction.

TheB]Slisktructurediinthelfollowingimanner:

TheBarangaylCaptain,hstheadbfithelbarangay,
islalsotheadofithelBarangayfJusticelSystem. He
islithellexecutivelofficiallofithelbarangay.llHis
functionslincludelthefollowing:

(1) ConstitutethelBarangaylConciliatorsPool
(2) Performimediationbrbrbitrationlfunctions

(3) ConstitutelthelConciliationPanellinltase,
atthis/herllevel,lnolagreementltolarbitrate
waslreachedlorhis/herlimediationlefforts
proveditobelunsuccessful;land

(4) Performlotherlpowerslandidutieslsuchlas
presidingll overll regularl Barangay
ConciliatorsiPoolllmeetings,lensuring
Committee’sladministrativel supervision
overthelConciliationPanel,landkenforcing
bylexecution,lonlbehalflofithelPool,ithe
amicablelettlementlorarbitrationfaward.

TheBarangaylConciliatorsiPool

Albodylorganizedlinkverylbarangayltomposed
offithelBarangayll Captainlorll Villagel Chiefllas
chairpersonindhotlessithanlOhorimorelthan
200memberslifromiwhichlmembersllofievery
Conciliation0Panel (Pangkatl Tagapagkasundo)
shallibelichosen.ilThe LuponglTagapamayapa,
referredolgenerallytsta luponadministersithe
BJSOprocesses.0AlNluponfisiconstitutedleveryl3
yearslandlislcomposedlofianlelected punong
barangaylorivillagelchief (chairperson),lknown
generallylasth punonglhndbetweenll Ok o0l upon
members.MThelmemberslarelappointedibylthe
punongfrommongpersonslresidingbriworking
inthelbarangay.fTheluponfformallylupervises
conciliationlpanelsfandlalsolmeetsregularlyfas
agrouphndiwithimembersbfthelpublickokhare
observationslandlexperienceslinlthelresolution
oftdisputes.

Thel Conciliationl Panell (Pangkat
Tagapagkasundo)

AlconciliationlpanellconstitutedifromOthe
Committeelmembershiplforleveryldispute.
ConsistslofBimembers,thosenbylhgreementlof
thelpartieslorlinthelhbsencelofsuchlgreement,
drawnibyllotlbythelVillagelChief ifromithelist

ofBarangaylJusticellCommitteelmembers.
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Disputeshrelusuallylsettledliniccordancelwith
thelfollowingimodes:

(1) Mediationlorlconciliation,fwhichfrelused
interchangeablylindicatinglthelprocess
wherellthel VillagelChieflorl Conciliation
Panellpersuadesithel partiesitolamicably
settleltheirdisputes;lor

(2) Arbitration,whichlishiprocessiforiresolving
disputelwherelthe  partiesDagreeltolbe
boundibyltheldecisionloftalthirdiperson.

Thelmechanismlinitheldisputelsettlementlislas
follows:

(1) WhenhicomplaintlisifiledhtIthelBarangay
office,lthelVillagelChieffasithelheadbofiithe
Barangay{JusticelCommitteellfirsthttempts
mediationbrhrbitrationdependingfbnithe
preferencellofthelparties.

(2) IimediationlofthelVillagelChiefffails,then
helorshelconstitutesh
Conciliation0Panel,0whichOwilllagain
attemptlmediation.

(3) IfimediationofithelConciliationdPanellfails,
thenOthel Villagel Chiefl willl signla
“certificateltolfilelaction,”Iwhichiwillithen
allowlthelpartiesitolbringfitheirlcaseltolthe
court.

Anylpartylohisputelhasthelrighttolrepudiate
anlhgreementokettlebMisputelofnhrbitration
award,Ibylfilinglwithlthelluponlchairperson
withinllOdayshswornktatementlthatthisbrther
consentltolthelsettlementlorltolthelarbitration
agreementwaslvitiatedlbylfraud,Iviolence,Jor
intimidation.D Theleffectlofl repudiationlisito
entitlelthelpartiesitolpursueltheidldisputelinla
triallcourt.

Amicablebettlementhgreementslorarbitration
awardsimaylbelenforcedibylalluponlwithinlsix
months.0AfterIthatltime,Jenforcementlislonly
availablelvialthellocalltriallcourt.IEnforcement
bylalluponDisibylmotiondfilediwithithellupon
whichlisOthenltol belheardlbylthellupon
chairpersonlwithinffiveldayslofllodgment.i'The
chairpersonthenfhaslfiveldaysliniwhichtolinduce
thelivoluntarylcompliancelwithlithelagreement
otflarbitrationlaward.0Ifithisldoesinotihappen,
thenlthelchairpersonimaylissuelalnoticelof
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executionlthatlmaylithenlIbelenforcedibylthe
luponlitself,lmostlcommonlyllbyllseizurel of
property.
TheleffectlofithelB]SIprocedurelisithatiwhere
disputestanibelkettledbylimediation,tonciliation
otfharbitration thenkhelluponftselficantbringthe
disputeltolfinalitylandhvoidinvolvingthelformal
courts.Wherelagreementltannottbelreached,lor
whereltherelislalfailureltolcomplyllwithlan
agreementlorlarbitrationward,khenlthelupon
mustlissueldocumentationolpermititheldispute
tolbelpursuedinhlrialicourt.

IV. JURISDICTIONI(Cases/DisputesiCognizable
byithelBJS)

ThellLocallGovernmentdCodelprovideslthatlthe
luponbffeachbarangayhallthavelthelhuthority
tolbringtogetherlthelpartieshctuallylresidinglin
thelsamelcitylorlmunicipalitylforlamicable
settlementlhllidisputeskxcept:

a) wherelbnelpartylisthelzovernment,lorfany
subdivisionorlinstrumentalitythereof;

b) wherelonelpartylislalpubliclofficerlor
employee,Janditheldisputelrelatesitolthe
performancelofthislofficiallfunctions;

c) offenseslpunishablelbylimprisonment
exceedinglone(1)lyearlorlaifinelexceeding
fivelthousandipesos;

d) offensesiwhereltherelisiolprivateloffended
party;

e) whereltheldisputelinvolveslreallproperties
locatedlinMifferentlitieslorlimunicipalities
unlessithelpartieslagreeltolsubmitltheir
differenceslitolamicablellsettlementlbyllan
appropriatellupon;

f)  disputeslinvolvinglpartiesiwholactually
residellinl barangayslofidifferentlcitiesl or
municipalitiesJexceptlwhereluchbarangay
unitsladjoinleachlotherllandithelparties
theretohgreeltolsubmitlitheiridifferenceslto
amicablelsettlementlbylanlappropriate
lupon;

g) suchlotherliclasseslofidisputesiwhichlthe
Presidentlimayldeterminelinithelinterestlof
justicelorluponthelrecommendationlofithe
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Secretarybffustice.[Theourtiniwhichhond
criminallcaseslnotifallinglwithinOthe
authoritylofitheluponfunderfthisiCodelare
filedimay,latDanyltimelbeforeltrial Imotu
propriolreferlithelcaseltolthellupon
concernedforfamicablelsettlement.

Thellawhlsolprovidesforitasesiwherelthelparties
cangoldirectlytolcourt.fTheselare:

a) Wherelhccusedisfunderidetention;

b) Wherelalpersonlhaslotherwiselbeen
deprivedloflipersonalilibertylcallinglfor
habeaslcorpuslproceedings;

¢) Wherehctionshrelkouplediwithprovisional
remedieslsuchlaslpreliminarylinjunction,
attachment,deliverylofipersonallproperty
andbupportlpendentellite;land

d) Wherekhelhctionimaybtherwiselbelbarred
bylthetatuteloflimitations.

Thellotherldisputeslwhichlareloutsidellofithe
jurisdictionloffthelBarangayJusticelSystemlare
laborisputesloricontroversiesiwhichlriselfrom
employerlemployeelrelations,Idisputesiwhere
urgentllegallactionlisinecessaryltol prevent
injustice,Jandldisputesiwhichlariselfromlthe
ComprehensivelAgrarianReformLaw.

ThelimportancelofithelBarangaylJusticelSystem
waslemphasizedibylthelSupremelCourtlofithe
PhilippinesiinithelcaseloflUylv.0IContrerasG.R.
No.[1114160September26,11994).Mnkhelcaselhe
Supremel CourtlofIthelPhilippinesiwisheslto
emphasizelthelvitallrolelwhichlthelrevised
katarunganglpambarangay lawlplayslinithe
deliveryloffljusticelatlthelbarangayllevel,lin
promotinglpeace,Gtability,fandlprogressitherein,
andlinleffectivelylpreventinglorliireducing
expensivelandlwearisomellitigation.IPartiesIto
disputescognizablelbylthe /upon should,iwith
sincerity,lexhaustithelremediesprovidedbylthat
law,governmentlprosecutorslshouldexerciseue
diligencelinlscertaininglcompliancelwithfit,land
triallcourtsishouldinotlhesitateltolimposellthe
appropriatelbanctionsfornonlcompliancelthereof.

V.  PROBLEMSIANDIISSUESIINITHE
IMPEMENTATIONIOFTHEIBARANGAY
JUSTICEISYSTEM

*  Lackbflaktandardipractice.Eachbarangay

chieflusesthis/heflownlimediationftechnique
asthe/shelfitslunderfithelsituation.lThere
arelbarangaylichiefsiwholuseltheifimoral
ascendancyloverlonelorbothbofthelparties
tolpushfforkettlement MAlotloftimes,lithe
barangaylchiefsluselextendedifamily
connections,kitherlbylbloodbriffinity,ko
convincellthelpartiesitolsettle.0 Thelonly
objectivelisitolhavelpeace,Iregardlessl of
whetherljusticelislachievedlorlinot.l0 A
monitoringlsystemlislalsolabsentlsolthere
isInolwayfitollevaluatelthelperformancelof
thelbarangaylichiefslandithoseloflithe
conciliationlpanels.

Indmanyfinstances,thelystemlisipoliticized
becauselthelbarangaylcaptainlishanlelected
official. MSincelthelfirstlattemptlitolsettlela
communityldisputelisithelresponsibilitylof
thelbarangaylcaptain,lsometimes,lthe
offendinglpartyllwilllseekithelhelploflan
influentiall personltolnegotiatelwiththe
barangaylcaptain DT herelhavelbeendmajor
criminallcaseslsettledlaslalresultloflthe
barangaylcaptainlbeinglcowedlinto
submissionlbylthelpowersithatlbelinlthe
community.l Thelrolelofithelbarangay
captainl is0 cruciall inD thel proper
implementationlofitheB]S.IT herelishlreat
needlforfalcredible,0respected,landla
perceivedl‘just”barangaylcaptainfinibrder
forfthelcommunitylimemberslkolutilizelthe
system.

FewlwomenlmemberslinlthelBarangay
JusticelCommitteelhaslanlimpactlonlthe
genderlsensitivitylofithelBarangayllJustice
Systemlprocesses.IForlinstance,lrapelkases
arelsettledibyllmalelmembersiofiithe
ConciliationlPanellbylaskingithelwoman
victimltoljustlacceptireparationlfromithe
offender.01Sometimes,lalmarriagellis
arrangedokettlethelcontroversy MniV AW
(ViolencelAgainstIWomen)Ocases,lwomen
arell usuallyl blamedl asD “naggers”,
warrantinglthelabusel(physicallorliverbal)
byl husbands.0 0 Somel civill society
organizationslhavelhelpedlestablished
Barangayl Women’sIDeskl (BWD)0in
barangaysitolhandlelwomenlcaseslandito
trainlthelConciliationlPanellinlgender
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sensitivity.

Insufficientl ADROskills.00With042,000
barangayslandiwithIbarangaylcaptains
electedleveryfithreel(3)lyears,litlisljustinot
possiblel toll trainll everyonel inl real
Alternativel Disputel Resolution
methodologies.IThishhashnimpactlonlthe
waylmediationfisdonelthus,Aimpactinghlso
onltheMeliverylofjustice.

LimitedJJurisdictiondw hichfimakesitheB]S
incapablelofimakingllgenuinelimpactlon
caseldockets.MTherelarelsomelcasesiwhich
canMefinitelylfalllunderthefurisdictionlof
thelBJS.00Forlexample,lviolationslofithe
BouncinglCheckslLawll(BatasiPambansa
22) owhichlislresponsiblelforimorelthani0
percentloflicaseslfiledlinlcourts,Ocanlbe
settledlinfthelbarangay,lespeciallylbecause
thelcourtslarelbeinglusediasl“collection
agents”lintthesellcases.IButliimorelisturbing
problemliskhebettlementbfimajortriminal
cases,likelrape,imurder,Etc.

Lackloflfunding.00 Aslalresultlofllacklof
resources,manygoodlndiwelllintentioned
citizensfindlitMifficultrobervelsinembers
ofthelConciliationlpanellbecauseltheythave
dayfjobstandicanfonlyservelatightloron
weekends.IFurther,kraininglislimpededms
therelisholffundingtobuildikhelcapacitylof
thelbarangaylicaptainfandimemberslofithe
ConciliationlPanel 00T ollsolvellthis,dsome
barangaysthavebtartedicollectingiminimal
fees,fe.g. 20500pesos,kokakelinfMispute. MIf
thisOhaslanlimpactlonlaccessItoljustice,la

studythaslyetkolbedone.

Nolclaritylregardinglimpactlonlcourt
dockets.IStudiesthavelquestionedithelvalue
ofithelbarangayljusticelsystemlinOthe
decongestionbfitourtocketsthoughlimany
studieslhavellaudedlthelsavingsithatlthe
governmentlhaslgeneratedloverlthellyears
ashilresultofitasestbeingdivertedawayfrom
thelcourts.MHowever,kheltorelvaluelofithe
BarangaylJusticelSystemlislinfitshabilitylto
offerfanmlternativeltolthelcourts,ltslbeing
cheap,ifast,Jandmccessible. IT hus,litlreally
doesn’timatterfforlsome,fwhetherfornotithe

VL.
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BJStistableolvertkourtidocketexplosion.

LackDbfronfidentiality. IConfidentialitylis
alstandardloperatingliprocedurelinfall
mediationlprocesses,ibutlforithelBJS,
confidentialitylisihotthehorm,rather,litls
thellexception.MThelprocesseslarelopen(to
thelpublic,lunlessithelpartiesirequest
confidentiality.Mssuesthavelbeenlraisedlin
thelpastlasiregardsithelintegritylof
mediationlaslalresultlofiithisilacklof
confidentialitylparticularlylbecauselitlisla
hindranceltolalcandidlandlinformal
exchangellwhichllislpossiblelonlylifithe
partiestknowlthatiwhatliskaidndiwhatthas
transpirediinthelmediationlbritonciliation
proceedingwillhotbelusedinhllatericourt
proceedingsl orll inl administrative
proceedingsfifkettlementlisiotlreached.

IMPACTSIOFITHE(BARANGAYWJUSTICE
SYSTEM

Somelbfthelimpactsthatthavelbeenlprovenbver
timelincludelthefollowing:

Preventsidisputesl{romlescalatinglinto
violentlconflicts.00Somelcommunity
conflictsspangenerationsiofifamilies.MWith
thelBarangaylJusticelSystem,Idisputeslare
settledlimmediatelylwhichOmakesOthe
restorationbffpeacelandiriendshipossible.

Highllevellofipubliclappreciation. 01 Time
serieslsurveysidonelbylthelSociallWeather
Stationsishowlthatlthelpublicihaslalhigh
regardfortheBarangaylJusticeSystem [T he
mostlrecentlsurvey(2003)postedil+ 79%.

HighlLevellofiSatisfactionlbyfithelParties
whothavelexperienceditheBarangaylJustice
System.00Similarltimelserieslsurveyslof
partiestlonelbythelSociallWeatherBtations
alsolshowfithatOpartiesifeelithatitheylhave
achievedl justicel throughl thel BJS.
Experiencelloflandlnetlsatisfactionlwith
solvingMdisputesithoughlthelB]S¥rom01993
to2003howlthelfollowing;

1993postedml+ 59%:;019940postedil+ 57 %;
19950waslal +069%;019990wasl +026%0and
20030waslal+ 66%



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

Nationall Conferencel tol Institutionalizell Mediationlinl Nepal

VIl. TABLEIDEPICTINGIDISPUTESISETTLED

DisputesiSettlediInitheiBarangayiJusticelSystem,199912005

e Numberlofimediatedicases Totalimediated Cases Settlement
Criminal Civil Others Cases settled Ratell(%)
2005 418,0117 309,407 74.00
2004 1241874 132,05470 | 84,1947 3421368 259,0029 75.66
2003 179,781 15406050 | 60,1271 3940657 302,0342 76.60
2002 1370148 114,08550 | 40,0066 2921069 2270156 77.77
2001 158,0521 12918470 | 56,912 345,180 285,0856 82.78
2000 159,768 135,9050 | 57,0448 353,021 305,0575 86.53
1999 143,775 124,12980 | 50,0998 319,071 2730772 85.80

Source:.llNationallStatisticall Coordinationl Board

TheselfiguresishowlthatlthelBarangayQJustice
Systembhaslbeenbignificantlinstitutiondorlthe
resolutionl ofll disputesl andl thel timely
administrationofjustice.lTheB]Sknjoyslbroad
acceptancelbecauselthelpartiestendtolknowlhnd
respectlthelBarangaylCaptainlandlthelpersons
constitutinglthelLupon,iwhollivelinlthelsame
barangay.0Also,0thelprocesslislinformalland
convenient.JAlcomplainantcanjustdroplbylthe
housellofithel BarangaylCaptainltolsubmitla
complaint.IThelsystemlappealsltoltraditional
Filipinolvalues.lAllpeoplelorientedimannerlof
conciliationfandImediationfisimorelacceptable
thanlthelimpersonallformalityloficourt
adjudication.lIn0thislinformallandiconsensual
system,Iwhichloperatesiwithoutlcostltolthe
parties,OthelBarangaylCaptainlisIcapablel of
takinglonlvariousirolesi-Isuchlaslalfactifinder,
facilitator,Jmediator,Inegotiator,ibroker,Jand
evenlBuidancelcounselortothedisputantstHthus
facilitatingMisputelkettlement.

Somelstudiesthavelfoundthatimanylpeoplelwho
submitteditheirldisputesitolthelsystemIwould
probablymotthavelgoneokourtifitherelwereho
Barangay(JusticelSystem. 0T hisliskconsistentfwith
findingshinlotherlcountrieslwherelmost

beneficiariesloflcommunityfjusticelsystemslare
peoplelwholwouldibelreluctantothirelalawyer
andigoltolcourt,Ibutlwholarelinineedloffjustice
services.IThus,lwhilelthelB]Skurelydisposesibf
somelcaseslthatlotherwiselwouldladdito
workloadbftheltourts fitsiprincipallvaluelisthat
it provideslanladditionallservicelofllaccessIto
justicelforllpeoplelwithIneedsithatlthelformal
courtlsystemlisllesslableltolmeet.00 T hellarge
numberloflcaseskettledithroughlthelB] Skpeaks
forfitself.

VIIL.JUCONCLUSION

ThelBarangaylJusticelSyste mlistlfusionlofifolk
traditionslandiwesternlconceptionslofljustice
temperedibyluniversalldeclarationsloflhuman
rights.Atskcorelmessagellisithatlthelcitizenslcan
belempoweredoltakelintolkheifbwnlhandskhe
resolutionllofitheifiminorldisputes.ll Thatlthe
citizenslcanlparticipatelinitheldispensationlof
justicelhtlthelrassrootslevel Perhapsithefudicial
systemlanflearnhlessonloritwolinthislregardi-
tolmakelitlessibureaucratichndimorehccessible,
lessOritualisticlandImorelintolthelprocess,iless
expensivelandlmorelaffordablel forithel poor.
Perhapsithen,genuineljusticelcantbelhchieved.

2 Access to Justice For the Poor Project (Draft Report), EUROPEAID 123344/D/SER/PH
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COMMUNITYIMEDIATION:
AIPEDAGOGICIREFLECTION

(0Dr.'YubarajiSangroula’

ABSTRACT

Thispaperfteflectsbnl needbievolvingtommunityimediationhshbopuladimeansbitlispensing
justice’ 0T helccesstofusticelisbnelofithelorelrightsloffhumantbeingsiohddresst conflictlor
causesbfitonflict’ [Thelronceptibfjustice ;whichbriginallyevolvedthroughtf differentformsbf
ordeal’bothlinfthelkasternhndiwesterniworld’ thashowlbeenkransformedintoflitigation’ Mt
howeverllargelylailsitof ensurefjusticelrolordinarylpeoplelsithelhccesstolitigationthasbeen
limited andthelextremeformalismipracticeddntheformbofif procedures Tistin{riendlyltopeople
wholrelpushedioimarginallinesinHifferentformskuchhslihierarchicalbocialktratafpoverty,
andlsolation’ T heirfphenomenallisenfranchisementimakestolunabletolf usethelitigationths
ameansbifprotectingtheirgenuindinterestshndiights’ IUnfortunatelythelitigationthasbeen
definedhsfmainstreamlcourseloffustice whichlishbsolutelyfwrong’ [Thellegalleducation
systemlinthelpasthashurturedbedbffdoctrinesTwhichireatf meansbfjusticebuchstommunity
mediationksT AlternativeDisputelResolution’ InNepal ditigationthastontinuouslylbeenfused
aslfalmeansbofirevenues ortheState.Hence molitigationlprocessitanbehpproachedbylthe
peoplelwhothaveholtapacitylobayl differentformsbiffee’ NepalhshhationdwithhboutB0%
ofpopulationfivinglinderithelpovertylineannotbelkxpectediolreceivelbenefitfromthetkind
offfjusticelystemAniwhichithelcostlisinbelievablylunreasonable’ Mnlitigationpracticelprevalent
inkystemikelNepal thefjusticeisT notieliveredbuthuctioned’ IHence thelpersonfwhdislrich
andpowerfullsnatchesthejustice’ [T helvicesbfhepotism financiallrregularities,torruption
coupledbyffformalism’tnakestheformaljusticebystemfalmockery’ Qustorexample finfmany
countriesinSouthlAsiathejudgmentbfithelourthndhllbtherftourtdocumentshrelprepared
inEnglishllanguagelwhereastheliteracylproportionbiithelpopulationfisktillothbovel50%.
Hence thepeoplebeekingjusticeolinderstandhothinghstowhattheidlawyershndjudgesire
talkinglbout dskhiswhatiwel intendkothavelinlthelhamebffustice’MWnfortunately,ho
communitylmediationfandimanylbtherskimilafformsoff popularfjustice Tsystemiwhich
convenientlylrovidelhccesstojusticetothel massbfinprivilegedhnddisenfranchisedopulation’
havelreceivedihelf properfttentionbitheluniversityleducationhindovernmentfundinginlkol
calleddevelopingtountriesikelburs’ Il hislpaperthereforelthallengesithelf authenticityland
credibilitybfjusticelbystem TsiwelhsthellegaleducationbysteminMNepal .

Thepaperfproceedsiwithlinspectionalbriprimaryitheoreticalliscussionbnhotionbffjusticeanalyzes
theproblemsfacingtheformaljusticelbystemhnddelvesintohecessitylbfidevelopinginstruments
liketommunityimediation [T heselissueshavelbeenMealdpedagogically [T heltoleshndtesponsibilities
thelUniversitiesintountrieslikeMNepalhreMiscussedhlongwiththelcontentshndissuestheytare
supposediohddressbyltheirdturriculal

Associate Professor, Kathmandu School of Law.
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HUMANBEHAVIORSIANDIDISPUTES beings,iwhichigenerallyloccurldueltolfailurelin

. . \
Humanbehaviorshrehothlwayskconsistentand adjustmentioflinterestsibiitwolbrimorepeoples.

stable;theyhrelfullbfitontradictions. IConditions Psycholog{st[hr gue,[th;l]humanl]mmd[is[loftenﬂn
offlivelihood,Iprotectionlofifreedoms,operation tense[?o.ndmon[du.eﬂtoﬂlmpulse[bf[thangeﬂfor[the
ofthelystembflawihndlorder fetc Holimmensely conditionsDoflllivesl towa.rdsD betterment
influencethumantbehaviorsiinidailytlife [Often, ~ (Progress),0 andl constraintsl posedl by
humanibeingshretompelledtolivelwithtilemmasl ~ surroundingslaccompaniedl byl crisisl of
imbalancefbetweenmeedstandbupplies,ivalueshnd ~ resources,includinglackibfirequiredlknowledge
facts effortshndtonstraintsfuestforlfreedombhnd ~ andlskills.Physiologistsidescribelthiskcondition
impositionlofiirules,letc. Mnlsocieties,thelruling  strifelbetweenl‘redlandiwhitelbloodicells’.
echelonlinlparticular,Jwronglyllbelievelthat  Sociologistsldescribellitlaslalconflictlbetween
strongerllawtandlitsirigorouslenforcementlisthe  ‘enshrinedlvalueslandlobjectivesifacts’.0For
onlylwaylofffsettlingldisputes’lbetweenlhuman ~ Theologians,fitlishkonditionbfconflictlbetween

1. Zaki-ur Rahman Khan, 1996. “Human Behavior and Legislation” in D.R. Saxena (ed.) Law, Justice and Social
Change. Deep and Deep Publications: New Delhi.

2. These dilemmas get changed consistently in the changed context. Sometimes they change the system of law and
other time they are addressed by laws. Formulation of laws and system is not a capricious political phenomenon
in the society. Laws are scientific and with this capacity they become able to harmoniously accommodate the
contradictions of interests among peoples. As Prof. George P. Fletcher (1996:29, Basic Concepts of Legal
Thought, Oxford University Press: New York) says, “The idea of law stands, more than anything, for inevitability.
When a law applies, things cannot be otherwise; they conform necessarily to the law. Scientific laws represent
more than just and observed co-relation between cause and effect”. Law's relation’s with human behavior,
beyond the causal relation, is determined by the necessity. Obviously, a law exists not because it is implemented
by some one, but because it is necessary for ‘systematic accommodation of human relations in the society’. As
Prof. Fletcher says one thing what we know for sure is that human laws are not fully and necessarily obeyed.
Legislatures can pass laws telling people how to behave, but there is no necessary response from the public at
large. Sometimes peoples conform to the changes in the statutory laws; sometimes they continue to o what they
want to do. This tendency is more obvious where the law is associated with pleasurable habits, like smoking,
drinking etc. The necessity may not successfully attract the positive response of the peoples. The fact may
diverge from the law. In such a situation, the law demands for review and reformulated to address the need.

3. Traditionally, the Nepalese society developed an approach to settle disputes through ‘community involvement’.
As early as Lichhhavi period (2™ -12% Century), Gosthi (currently known as guthi) was the lowest body of the
society to ‘mediate disputes. In course of time, a system of settling disputes by ‘five elderly villagers' in
presence of several peoples developed. This practice was called ‘ panchyati’. Mediators involved in the dispute
settlement process were called ‘bhaladmi’ ( bhala- gentle and admi-men). Bhalaadmi allowed peoples to put
their causes and arguments, and persuaded to reach a settlement. In failure, they intervened with ‘decision’,
generally supposed to be founded on ‘righteousness, necessity and benefits of both parties). This practice
continued for long time in the history, in fact till sometime after take over by brutal Rana regime. Although the
exact date is not available, the Rana regime destroyed the ‘practice of community mediation for its deceptive
move to ‘generate revenues out of court proceedings and penalties' . Every dispute was then dragged to the court
so that the proceedings could be used to generate ‘revenues’. They introduced a system of court fee, according
to which every disputant to enter the court should have paid fee. In each step of the litigation procedure, parties
had to pay some cost. For instance, litigants could produce witnesses but had to pay ‘fees for that’. Even the
compromise of the dispute in the court could be possible only after payment of fees. Party who intended to
withdraw the case also could do so only by paying penalty. Since the Ranas extorted peoples, the litigation was
found one of the most regular source for that purpose. “Community mediation was thus unfriendly to corrupt
and extortion-loving regime’. See, Rishikesh Shaha, 1992. Ancient and Medieval Nepal. Ratha Pustak Bhandar.
Kathmandu, Nepal; Rewatiraman Khanal, 1977 (2035). “Kotling Court in the Judicial History of Nepal”, in
Kusum Shrestha, et.al. (ed) Nyaydoot. No. 28. Year, 9. Nepal Bar Association, Kathmandu Nepal; Hodgson, B.H.
1880. “Some Accounts of the System of Law and Police as Recognised in the State of Nepal in Vol. Il Section
X1, Miscellaneous Essays. Reprinted by Kanoon, a Monthly Journal. Issue No. 45. Vol. 14. Lawyers’ Club.
Kathmandu Nepal; Kirkpatrick, 1811. Account of the Kingdom of Nepaul. London.
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‘goodhndievil’ Forjurists,theltonditionliskitherhn
outcomelbffconflictbetweenl needlandkupply Tor
‘freedombndtonstraintstreatedbgainstlitskxercise’.
Asthelverybasidtharacterbfinaturellemonstrates,
everyllivingbrganismrowstendingtabverreachithe
growthloflothers.0Inlanimallkingdom,lthis
phenomenonfisiullylregulatedbylfcompetitionfand
survivalbtrategies’ [T herebxistdhothinghsTregulation’
oftbehaviorskxceptthatishbysteml maintainedby
theltompetitionhndburvivalktrategiesHtself.*

Humanbocietylisifferentbecauselitcomprisesbf
efforts,Ibackedibyllprudence,ltollorganizeland
reorganizellivesloffeverylmemberbfithelociety
inkuchbwaylthatthe/shelishllowedtolgrowlin
anfhtmospherelwherelhis/herlgenuinelinterests
(claims,fprivileges,Jpowerslandimmunities)lre
consistentlylandlsystematicallyll(oftenldefined
aslllegally)irecognizedlandlprotected.’0 This
approachbfllivingimakeslpossiblefforemergence
offallconcretelylandicoherentlyllestablished
frameworkiforl ‘harmonylinilivesloflThuman
individualsipossible’ 1At hislpointithehecessity
ofl‘systemloflresolvingldisputeslandladjusting
differenceslinlinterestsibetweenlindividual
memberslcomeslin’.’I Obviously,l when
behaviorslofllitwollorl morelmemberslbecome
contradictoryloritheirflinterestsicollidelagainst
eachlother,thelexistencelofllsystemltolresolve
suchlcontradictionsibecomesllalcondition
precedentlforsocietyltolf ensurelpeace,btability
andtharmony’lamongkthelmembers.iHowever,
suchllsystemlcannotibelegitimate,fiffitthasiot

Centerlfori Legall Researchl andlResourcel Development

beenlgovernedibyllalsetlof Tnormslorlrules’.0As
eminentfuristfJohnRawlsbpinesthelrulestand
normsimustbebhapedhndiuidedbytlemocracy’,
meaningthelprotectionbfirightsbfleveryonelo
participatelinthelprocessiwithoutfearfand®xclusion.

Nevertheless,theluniversitiesintheldeveloping
countrieslllikeDNepal,1India,JandlBangladesh
hardlylipaylattentionthardlyltolsuchlissuesland
realities.0 Thellegallsystemsloflithesellcountries
haveldenselyllbeenlinfluencedibyl‘notionlof
coloniallideas’,0whichlundulylemphasize
‘formalism’.0Thelestablishedlprocedurelis
practicedl ‘rudely’linlalwayltolvictimizelthe
victim.0SapahalalDevilwhol spent0230yearslin
courtltolobtainfjusticelanddiediwithoutlgetting
thelpropertylshellostlisDanlexamplelof
‘inefficiencyloflitheljudiciallsystem’.0But
UniversitylFacultieslindcountryllikelNepalldo
hardlyllpaylattentionltowardsithisishortlof
miscarriageloffjustice.IWhatltheyllemphasizelto
teachlarelithel' 19*Icenturyliformalistdoctrines’
bylinsulatedteachingfimethods.IT heylhardlythave
anylcomponentslinltheirlcurriculalwhich
inspireshtudentsioll thinkbfnewlideas,imeans,
approacheshndImethods’loffjustice.

NECESSITYIFORDEVOLUTIONIAND
DEMOCRATIZATIONIOFITHEISYSTEMIOF
DISPUTEIRESOLUTION:

Themotionbfjusticelhouldlunderpinl principles
ofibbjectivelandlparticipatorylprocesslofidispute
settlement’.ILonglbacklinthethistory,llmosthll

4. The survival strategy for the sake of human being may be defined as the ‘ necessity’ of the society for securing
peace. ‘Justice’ is the foundation of ‘peace’, and the concept of ‘justice’ is the guarantee and reinforcement of
the ‘genuine interests’ of the society legally as prescribed by the values of democracy and constitutionalism.
Harmony of human relations in a society is thus not ‘imposed phenomenon’. It is simply not possible to
‘achieve only by a rule made by the authority capriciously’. The participation and consent of the people
themselves is the crucial factor or this. Thus, the survival strategy in the context of human society means a
‘struggle for achieving peace founded on justice'.

5. Although jurisprudence is a ‘repository’  of thousands of dissimilar ideas and opinions, one can for sure say that
‘the recognition and protection of genuine claims, privileges, powers and immunities’ is the main domain of the
human desire, which requires the law to protect as its prime concern. No law can obtain legitimacy ignoring this
domain of function.

6. System of justice, in order to systematically address the ‘concerns of human beings, * has been evolved as a
crucial aspect of the human civilization. As pointed out by Herbert Spencer, civilization and laws are products
of biological, organic evolution, with the struggle for existence, natural selection and survival of the fittest as the
principal determination factors. According to him, civilization was a gradual progress of social life simple to
more complex forms, from primitive homogeneity to ultimate heterogeneity (See, Edgar Bodenheimer, 1997.
Jurisprudence. Universal Book Traders: Delhi.
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civilizationshisedf ordeal TasibystembiHeliveryof
justicewhichibelievedbnmnseenforcehstheldeliver
ofthefjustice’ fThekocietiesbelievedthatl thelGod
wouldlintervendinfavorbfitruth fand fhence iwould
protectthelrightlperson./Inourseloftimelitiwas
foundithatlf thelystemiwasfullbfivulnerabilities’.
ManylcivilizationsIthuslgraduallylturnedito
‘litigation’Ithroughformallyllestablishedistate
apparatus.[Procedures,formalitieshndlprinciples
emergeditolfregulatelthelfairnessbofithellitigation’.
However[theseproceduresformalitieshndprinciples
couldihardlyflavoidithel‘adverselconditionslor
circumstancelbfibomelpersonstreatedbyltisparities
tohccesskapowerfknowledge fiwealthhndkquality’.®
Thefflitigation thuskcouldhotgolfarfromlbeing
taintedhshlf gamelbetweentwolinequallplayers’ IA
fewlverylunwantedhsiwellhdhindemocratidtharacters
developedlinndiwithinthelitigationlsystemre
identifiedhstollows:IT helUniversitieslignoredio
seeltheselitfallsofithebystem,ndtheytontinued
toltrainllawyerstolindoctrinatell thelprinciplesbf
formalkystem’ IMostimportantlythelniversityflegal
educationfignoredirolfempiricallevaluationofithe

pitfallsbfthellitigationkystem:

Litigationiskcostly,hslitthaslbeentbasically
foundedlonithelnotionlofl‘punishingithe
wrongdoer’ 1Obviously,IthelsystemIdoes
notlconcentratelonlthel‘causeloflthe
dispute’;Iratherlsuperficiallylmakes
attemptltol‘ findloutlonellofithellpartieslas
wronglldoer’.0Thelwrongdoerlisithen
penalized.

Litigationlisgenerallyblf competitivelzame’
betweenltwollawyersirepresentinglithe
litigantslandithelsolelobjectivelofiithe
competitionlisitolwinloverlratherlithanlto
‘addressithelcauselbfitheltonflict’landhvoid
winlandllossOsituation.IObviously,lthe
participationlofithelpartieslinfthelprocess
doesInotlensurel‘involvementlofithemflin
findingloutlthelcauselofitheiriconflictland
thesolutionstohddresslit’ lbutlitlprepares
themiltol ‘organizelal ‘wrestling’Iwithall
tricksOsolthatlthelonelhandlingltrickslin
betterlwayl‘overpowers’Ithelother.

Unfortunately OthisIsetbacklhasInotlbeen
anlissuellofiithel‘legalleducationlinithe
universities’.

LitigatiorfisformalizedinhiwaytthatTthelparties

impactsinadelbyltheformaljusticelonthelivesiof
people’ MThelhccesskousticelhshundamentallright
ofpersonshadheverbeentaughtintheliniversities,
andEvenltodaytthispracticeltontinues.[HenceJdaw
studentshrelnotkriticallylawarelbfthelfollowing

7. Both eastern and western societies used ‘ordeals of various' kinds. In Nepal Agni and Jal parikchya (Fire and
Water Ordeal) were popular till recent past. At least Prithwi Naryan Shaha is known to use it in Nuwakot, when
he was planning to invade the Kathmandu Valley. . In 1818 B.S., King Jaya Prakash of Kathmandu, with
assistance of Jaishis (a sub-caste or second class status Brahmin hierarchy) conspired to arrest Pratap Singh (son
of Prithwi Narayan). Jaishis had been used by him to entice for hunting of wild bore in forest of Chitlang. This
plot was leaked to spies of Prithwi Narayan. He thus arrested the alleged conspirators and tried. They did not
confess the crime. Eventually, they were subjected to an ‘ordeal’. On their palms, over a leaf of Pipal tree, a
burning coal was placed. It is said that the culprit immediately confessed the crime. They were then subjected to
death penalty (See, Ancient Nepal, Number 22, Page 10, Archeological Department, and HMG. Nepal).

8. In the formal litigation system, it is a state’s apparatus that is decisive. In this system the civil society and
community has no voice. Court is often not concerned with ‘escalation of conflict in the community by its
decision. Courts are not often concerned with the adverse implications of their decisions in welfare, stability and
progress of the society. Obviously, courts are not the right forum for chandelling all disputes. In society often
some citizens have the loudest voice whereas others have been suppressed. Judiciary is often vulnerable to ‘give
attention to those having loudest voice’. The judicial system as a state apparatus of justice functions with a
fundamental weakness that it assumes that all participants have comparable access to, and influence on, the
system. Many disputes in the society do occur because ‘the political system does not function similar to all’.
Obviously, some people think that their voice is not ‘heard’, and consequently they resort to ‘alternative way
of response- i.e. violence'. If the judicial system fail to take note of such agony of peoples, its response instead
of addressing the problem further aggravates the situation. Generally, courts are the platforms that do not
consider such issues. Consequently, citizens are alienated. Community involvement and treatment is the only
trustworthy option to address this type of situation.

9. See, James J. Alfini, (et al) 2001. Mediation Theory and Practice. Lexis Publishing. USA. PP. 4-6.
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maythardlylunderstandiwhatitheythavetodo
orfrefrainfromMoing’ [Agentstooperationlis
thuslvital.0Thellitigationfisithusimainlylla
‘processolllowettlementbfthelconflict
throughhrgumentsbfilegallprofessionals’ [but
notlthroughl‘reachingimindslibetween
disputants’ [Litigationthusdivideskocietylby
‘institutionalizinglcontroversylorlenmity
betweenlthelparties’ lHowluniversitiesthave
addressedihislissue?lThelanswerisblank.

Judicialtsystemlrespondsitoltheldisputelof
peoplestwithintheltrengthsdhndonstraints
offitslinstitutionallvaluesandtompetence.
Thelfundamentallflawlinkthiskystembiskhat
partieshitlthelinterestlrelnot,ldueltolseries
offilegaliformalities,Dableltoltrigger
discussionlonlthellverylmattersithatimean
thelmosttolthemlwithlthoselpersonslinia
positionltoleffectivelyladdressitheir
concerns.

Mostlylimportantly fthellitigationkystem
fails,ldueltolitslinstitutionalldisciplinefand
valueslsecurelcivillstabilitylandIpromote
sociall welfare.0 It0 ratherl practices
approachesithatlfurtherldeepenlthe
controversylindimistrusthmongthelparties.
Judiciarylishlpassivelintervenerbnly Mithas
nothingftoldolwithlsociallrelationslofiithe
parties.Inlfact thelcourthothingtoolwith
partiesutlofthelcourtlpremise.

Inlbrief fhellitigationkystemlacksldemocratic
characterfatlleastlinltwolsenses.[Firstly,lduelto
itslestablishedlvalueslandDinstitutional
constraintsthelfreelorfunrestrictedhccesskolitlis
barred.IOnlythoselpersonsimaylbelbleloluselit
wholhavel‘adequatelfinanciallresource,land
knowledgelandiskillsDaboutlitsIformalities.
Secondly,NitlisllessOparticipatorylasidueltolits
establishedlvalueslandlinstitutionallconstrains
andrompetencelthelpartieshrelnothbletolkrigger
outMiscussionfontheverylmattersithatlconcern
them [IConstraintsboflhccesslandlacklofiparties’
meaningfullparticipationfinitheltiscussionlrenders
thdlitigationprocesslilargelyindemocratic.

TheluniversitylegaleducationimostSouthlAsian

Centerlfori Legall Researchl andlResourcel Development

countrieslmustlreviewlthel‘curricula’landldo
introspectlthetharmslcauseditolthelsociety.The
‘curricula’eedtolbelreviewedtolhdjustithehew
changeslinfvalueshndlperspectives.Sincelthelfvalue
attachediothelobjectivebfijusticeisiullyithangedin
thelpresentcontext,thelhccesstoljusticeheediolbe
takenhsffundamentallissuebfjustice’,andforthis
‘theoctrinelbfiflitigationhsthelmainstreamjustice
process’landlithel’ otherimanyfformslofipopular
justice’shlternativelisputelresolutionkhouldibe
altered.lnfthelcontextlofiNepal,itheffollowing
characteristicsbftthelcommunitylmediationmust
beliveleffect:

Itreservestolthelpartiesthelltimateluthority
toll‘settle”Ithelmatter.Bincelisputingparties
canltefuseltolhcceptbettlementtermsproposed
infimediation,holbnetouldbehurtbylsingfit.
Hence,fthelcommunitylmediationlensures
participationbfithelpartieshndhlsobecuresthe
freelccesdtoustice.

Termsbffproposedbolutionhrelgeneratedby
disputingpartiesthemselvesintircumstance
withoutlestablishedvalueshndlinstitutional
competencelandkonstraints’ 0T hiskituation
helpspartiestoengagelinftriggeringHiscussion
onlwhatthatimeantimosttothemfwiththose
personsiwhohrelinhpositionolkffectively
addressitheirftoncernsWhyHoesthisbecurtand
whatlhrethetonsequences?

Thelinediationprocesdiskquallyltoncernediwith
thel‘impactlofitheldisputelinifuturelsocial
relationbftheMisputinglparties.[Obviously,
thebettlementishnfexterminationbfitheltause
offtonflictTratherthanthelfthirdpartyeclared

prize’.

Mediationlprocesslprotectsipeoplesliofinot
‘strongerllvoice’lfromlbeinglalienated.n Tt
provideslalmeaningfullplatformiforl‘their
voicellishheardlandlprotected’ Mltlgenerates
respectlofipeoplesiofleverylwal kllofilifelito
thel‘community’iwhichllisisollessentiallfor
‘consolidationbfitheldemocracy’.

Brieflylspeaking,thelcommunityimediationlish
processlofi‘devolvingitheljudiciallpowerlifrom

10. See, Ibid.
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thebtatetokhelpeopleforineaningfullresponselio
thebociallproblemsdnithistharacterithenediation
processtanbeltakenhshfdemocratichpproachio
settleMisputes Taditistharacterizedbylhystemithat
(1)Dpermitslstakeholdersitolithelcontroversyfito
establishtheliscussionhgendalthatlisitheytould
“putlonitheltableforiscussioniwhatevertoncerns
matteredthelimostbthem,iwhetherbrinottheyifit
withinthekxistingflegallbriidministrativeltategories’;
(2)ninvolveslanDinclusivelprocess,] permitting
participationhotonlylbyfltraineddvocatesbuthlso
thoselpersonslorlbrganizationsiwhichthadiohbide
bylthelresolution;l(3)Irequiresd personsitol be
accountableforitlesigningkolutionstolproblems,
notjustlkcomplaininghboutthem;I4)kupportsihe
beliefthatimeaningful Mirectiarticipationbfparties
intheisputesenhancesbarticipants Trespectforthe
fairnessofthelprocesshindbtrengthenspotentiality
oftompliancelwithhegotiatedbutcomesbylparties;
andl5)kppearstolbelboththarmlesshndininimallin
costllnvolvementMosttrikingly,bincelthemediation
viewsheriouslorthotMisputeshskocial inotlegal,
conflictsfitshocialhcceptancelisthigherftolthatlbof
court’sldecision.IMediationlthusinotlonly
democratizesthelfjusticelsystem’ [butlbyecuring
easylccessktojusticelbocializesthellegallystem.

Theltontinuouspacelofbocialthangelisiwherelthe
civilizationlinfoldslin [However tishothecessary
thatleverylichangelishecessarilyirectedtowards

‘betterment’bifeverylone dnkhktatebipenetrating
imbalancelinthetonditionbffexerciseloffpower’,
theociallchangemightccuribnlylbeneficiallor
advantageousltolsomelpushinglotherslintolla
conditionbiisadvantage. Minfthelmodernkime,
theflegislationthasibeenltakenhsbnelbfithelmost
‘effectivelndlpowerlinstrument’toladdressithis
problem [Legislation’strucialoletobnsurethatdthere
isInol‘advantageloflioneltoltheldisadvantagelof
others’ landithelneedithatlitmergeshndbperates
toempowerfthellweakerfbectionbritolkafeguardits
interestshgainstvestedinterestsbithelpowerful
onebylprovidinghndprotectingthelfaccesstojustice
totheformer’ farelargelyfunrealizedinmBocietylike

ours.

Underthelexistingformboflstates,ithelpowerlof
legislationlisivestedliniwithlthelpoliticiansland
itslenforcementiwithtthefudiciary [T helpeople’s
participationlinlawlimakingiskeriouslylignored
andlobstructed.1On0thelotherlhand,lthe
independencelbffjudiciarylinbtountryflikeburs
isifullylicontrolledibylithelexecutivelbranch
throughl‘controlloverithelpurseloficourts’.!!
Obviously,itheljudiciarylhaslalhugellscopellof
comingfundercontrolbfithelpoliticians.1And,hs
ZakilufRahmanKhan [anIndianfintellectualirightly
saysfIPoliticiansinimanytountrieshaveleitherfhny
understandinghorhnyfaithinfuture [Theythretriven
bypartisanpproachlhndpresentlzains.[Thisknakes

11. The judiciary’s budget and modes of expenditure of it are fully controlled by Ministry of Finance, HMG. The
court is not competent to use the ‘recourse received from the state’ in accordance to its own plan and needs. It
receives ‘itemized budget exclusively earmarked for the given item’, and has to request the release of the costs
on the expenditure basis. The judiciary is thus compelled to ‘negotiate with executive branch for each coin it
receives from’. This violates the independence of judiciary obviously, and these kinds of affairs render the role
and efficiency of Judiciary in developing countries like Nepal subject to great suspicion. Additionally, A humber
of other factors pose a serious question to the ‘objectivity, reliability and impartiality’ of the justice delivered by
courts. First, the judiciary is accessible to ‘only a handful of rich and clever peoples'; a vast majority of
disenfranchised community has never been in touch with the judiciary. Second, its formality and feudal fashions
are ‘scary’ for downtrodden peoples. Third, the judiciary operates as an ‘elite club’ rather than an ‘institution’
of justice. Fifth, judges are comparatively conscious of issues of ‘their position, protocol, and privileges and
facilities' rather than their immense role of delivering fair justice. They demand for ‘unlimited respect from
people of their perceived position and protocol. They are happy to be ‘addressed as “my lord, your hon'bel’, etc.
A psychology is sold to the poor people that ‘the judge is a perfect person, and he/she never makes a mistake'.
Sixth, the judiciary every day produces a huge volume of judgments, but what impacts these judgments create in
the lives of many people is not a matter of concern for them. Seventh, access to this type of ‘justice’ is generally
restricted. One has to pay ‘court fees' to enter into the court’s proceeding that continues for a considerably long
time. It is sure that ‘one of the parties' is definitely not satisfied with the court. Virtually, the court’s justice is
targeted not to all, but only to 50 % of those limited population that has access to justice. Even this 50% incurs
huge cost for the so-called justice. Corruption, favoritism and other influences are rampant. Justice is thus not
realized here; it is rather capriciously made.
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thellegislationflf paradiselofitulers’ IAfusticellnade
bytheltourtbasedontentrallylegalistinterpretation
offithelcourtlisIthusIvulnerableltolcommitla
‘miscarriagelffjustice’ IArourdsthushotiplatform
forllrypeshofitases.

IniNepal,lUniversityllegalleducationthasinot
institutionallyladdresseditheselissues.fWhile
PurbanchallUniversitylhasometomponentsbf
itincludedinithelcourse,fitliskimplyhotEnough
tolpreparelstudents.lKathmanduSchoolloflaw,
however,hasimadeleffortslinicollaborationiwith
CenterlforlLegallResearchlandIResource
Developmentl(CeLRRd)0tol popularizelthe
concepthhmonglthebtudents.[Theythavelbeen
engagedlinthelprocessbinediationhslinternsin
districtsthelprogramsllarelimplementedlby
CeLRRd.InlT ribhuvaniUniversity,khellinical
educationprogramlintroduceditheltonceptlin
1992.However,IthelprogramMidinotlcontinue
andlthelinstitutionalizationloflithelsamelwas

halted.

Consideringlithelneedloflovertlyllemphasizing
‘communitylmediationlandisimilarimeans’,
KathmanduSchoollofawthaslimplementedithe
followinghctivitieslinthelpast:

a. Mediationkkillltraininglofl“chiefslof
ThakalilcommunitylindMustang’Iwhich
protectsithelcultureloflmediating
conflictsibetweenlpeoplelofliitheir
communities.

b.  Formationbflf Village®WomanfinDhadhikot,
Bhaktapur’landitrainingltolhelplthem
mediatingfamilyisputes.

Centerlfori Legall Researchl andlResourcel Development

¢ FormationbfffcellsinvillagesbyStudentdaw
SocietylinBahaktapuristrictfandpopularizing
theltonceptbfitommunitylimediation.

RETHINKINGIABOUTWUSTICEISYSTEM:
NECESSITY(TOREVIVEITHEICURRICULA

Theiscoursethereinbeforeltallfforff rethinkingfhbout
thelsystembffjustice’ especiallylindessteveloped
countryllikelNepal,bffiwhichlargelpopulation(is
illiteratefeconomicallyhndbociallyimarginalizedhnd
psychologicallythumiliatedindloppressedforliong
periodbfitime Mnithiskontext,hformalkystembof
justicelwhichiwronglylperceivesthatthelfaccessofit
standslonlequallfootingiforfll’lishothinglbutla
‘glaringlielandimyth’ [Rethinkinghboutthejustice
isithuslurgentlineedlofithelNepalilsociety.IThe
followingprevailingtonditionsbitheJusticelsystem
makelthelheedbfffrethinkingffurtherlaring’:

Delayfinfproceedingiskevere fOverlb0%bflases
inmlldevellofcourtshreleverylyearkhiftedio
nextllyear.IAboutl90%loflcaseloadlinithe
SupremelCourtisbccupiedbyltheltivilinatters,
andlthel pettylcaseslconstitutelithellarge
proportionibfiit. “IObviously,ditigantsthave
tolrunibehindthelunproductivelandipeople
unfriendlyllprocedureslofithelcourtlfor
unreasonablylllongerlitime.0Everyllmonth,
litigantshaveltoensureltheirpresencelintourts,
andP0%bftheselppearanceshavehothingto
dobwithIthelprocessofjustice. “lTheyldoomlto
belmerelylformality firrespectivebiitheltost,
psychologicallembarrassment,landphysical
troubleloftheltoncernedipeoples.

Issuelloficorruptionlbyllcertainlpercentage

12. CeLRRA/TAF 2002. Trial Court System in Nepal. Kathmandu, Nepal.

13. Ibid.

14. Ms. Shaphala Devi, a poor village woman, is a typical example of the failure of justice sysem in Nepal. It took
for over two dozen years to ‘knock the door of courts’, to get a judgment, without any execution of the same.
Finally she died while still struggling to get the court’s judgment executed. Some peoples from the judiciary
occasionally defended the judiciary that ‘execution is a matter of concern’ of the government. They might be
right to say that, but what forgot to remember is the ‘overseeing responsibility’ of the court. The court has given
a powerful instrument of the ‘ contempt of court to ensure the authority of judiciary prevails over, if some one
ignores the compliance of the court’s judgment. This is, however, only example. Currently, the Supreme Court
of Nepal has a caseload over 30,000 cases. With existing human resource and the facility available, it may take
over six years to clear the backlog. But by then another greater backlog will be accumulated there.
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offjudgesDisialsolalproblem. *I Thelratelof
reversalbfjudgmentshiifferendievelbfitourts
isthuge.MLanguagelputinfudgmentslisivague,
ambiguouslandldubious.lExecutionlof
judgmentslishlmostfnone’.

Thellcourtslarelconsideredlaslall ‘revenue
generatingfinstitutions’.lObviously,bnelhas
tollirstlpaylf courtfeetolenterthelcourt’ fThe
courtsldolnotlevenlentertainl petitions
concerningviolationbffhumanirightsiwithout
thelfeelbeingldepositedifirst.1A ccordingfito
officialltatistics,B8%bithepopulationbfithe
countrylliveshtlbjectpoverty [Wherelthis
populationtoeslobtaintheltourtfedtofenforce
itlrights’Mrom?IT hejudiciarylofiNepalkhus
doeshotexistifortheedytandpoor.

Pettyltorruptionhtihlldevelsiof udiciary’s
employeeslarelinstitutionalized’.0 The
psychologylaimongtheltommonlpeoplethat
‘justicelisoldhttheltourts’lisiwidespread.”

Courtslarelseriouslylinfluencedibyl'feudal
hierarchicallvalues’.0Women,lsolcalled
untouchablelpeoples,landiminoritiesifeel
thatlitlisInodpossiblelforithemloflobtain
justicelfromBcourts.

PurbanchallUniversity fKathmandulSchoollof
Law flinkcollaborationbfiCeLRRd,thasprepared
detailedloutlineslofithelcourselonlCommunity
Mediation.I'Threelapproacheslhavelbeen
suggesteddorthatbbjectived.e. (1) Introductionbf
theIM Al coursellonlcommunitylmediationl (2)

EstablishmentbfithedResourcehndResearchiCenter
onlCommunitylMediationlinthelSchoollandi(3)
IntroductionbiiMediationBubjecthsindependent
subjecthtLL.B.ICourse.lCurrently thehlternative
disputelresolutionistaughthshpartbfiComparative
Studyfinithel. L.M.landlA dvancelJurisprudencelin
LL.Bdevel. Howevertheyhrefarbhorttohddress
thelheedlofbpecializinghboutlideasftommunity
mediation.[Therelrelchallenges:0(1)kraditional
lawyershrelyethotpreparediohcceptlf community
mediation’lshpartbithelegalleducation,and,
hence/itisbftenHifficuldtolronvinceltheluniversity
policylmakersitolagreeltolincorporationioflsuch
courses;)2)lvailabilityloftt hefundingfisproblem
tolintroducelbuchourseshsgovernment,onor
agencieslandinonligovernmentallorganizations,
exceptlsome,thavelnolcultureloflworkingiwith
universities;ndl(3)thethumanlresourcelolteach
‘communityimediationTeffectivelyliskreatlyeficit.
Hence [KSL’shctivitieshrebtrandedbomehow.

Despitefhlltheselproblemshndthallenges,[KSLibn
behalfbfPurbanchallUniversitylisiworkingfhardito
developlithel' curricula’landiwhileldoingfisolithe
followingffprinciples’havelbeenthdoptedmsithe
generallpolicylguidelines:

a.  Approacheslandl Workability,land
Importancel ofithelSuggestediReform:
ResurrectionofiitheljudiciallsystemDislan
urgentlneedlofithelNepaleselsocietyllfor
sociall equanimityl asl welll as0 the
consolidationlofidevolutionlofithelpower
tokthelpeople.Butlthelresurrectionkcheme

15. Recently, one of the judges at district court level is rounded up by “Royal Commission on Corruption
Investigation”. Reaction of the judiciary is, however, less visible. No changes are forthcoming even after the
incidents. Judiciary has neither accepted nor denied the existence of corruption in there. The situation is,
however, adversely affecting the people’s confidence over the system of justice.

16. This practice was introduced by Rana regime, as a part of extortion. This system continues even after 1951.
However, Prithiwi Narayan Shah fully prohibited the deposit of such revenue in the state’s exchequer. He issued
an explicit order for judges and state officials to refrain from depositing the fines and charges like courts fees,
etc. (danda kunda) in the State’s account. As he instructed, such fines had been used to support indigent, sages
and charity activities. He said: “One can be protected from stigma of untruth”. He further said: “Court is temple
of identifying the truth and untruth. No case does come to case without one of the parties being bad, holding
untruth’. The revenue generated by the court is thus in this or that way is stigmatized by untruth. Such income
should be used by the state’. Moreover, he said: “Sometime the truth might be overshadowed by circumstance,
and in such a situation an innocent person might have been condemned to punishment, and as such by appropriating
the fines in the state coffer a wealth earned out of injustice will stigmatize the justice” (See, Rewatiraman
Khanal, 1979. “Justice System in the Reign of Prithwi Nrayan Shaha”, in Kusum Shrestha, et.al. (ed.) Nyaydoot,
No. 32. Year. 13. Nepa Bar Association).

17. In an event of ‘street law program’ organized by Kathmandu School of Law in a village west of Nagarkot,
common peoples expressed complete lack of confidence with judiciary.
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shouldinotibellconfineditolthel reformslof
thelformallsystemlandimechanisms’alone
asllitllisT doomeddtolbelfiasco’linfabsencelof
alschemeltolpopularize,ldevolveland
democratizeltheljudiciallsystem.0'To
seriouslylconsideriforfintroductionlofiithe
‘communityllmediation’Iprogramlaslia
‘mainstreambystemloffjustice TisIthelpoint
tolbeginiwith.IThelmostlimportantlissuelto
‘givelprioritylinrethinkinghbouttheystem
offjustice’ldemandsforf recognitionlofithe
unrestrictedlandlunhinderedlaccessito
justicesonelofthelindispensablelelements
oflemocracy,Iruleloflawhndfundamental
rightsofithelcitizens’ Mnlthelcontextlofthe
Nepalesellsociety,llikelmanyllothers,Ithe
followinglvalueslortinormslandldynamics
confirmithelviabilitylof,andlpreferencelfor,
‘communitylimediationhshlrightloptionfor
revitalizeskhelfsystemlofjustice’:

Nepalesellpeoplelposseslaltraditionlof
believingl onl thel ‘community
participationlinldisputellresolution’las
anfinstrumentbfthelf sustainablelform
offjustice’.0LitigationlisOgenerally
discardedbythelNepaleselsociety;fitlis
officoursellconsidereditolbelstigmatic’
infindividual’sicharacter.I*kulkobantan
andimoollkolpani”lishcommonlproverb
havinglgreatlinfluenceloverlthe
behaviorsl ofl peoplesl inl Nepal.
Litigationlisloftenltakenlaslonelofithe
‘indicator Trolkestithefhonestylbfperson.
Obviously,lthelpracticellofl‘settling
disputes’byfrelativesioff disputantslin
allktypesloffethniclgroupslishtommon
practicelinfruralivillages.

Sociallorlclanibondsliarelstillistronger
inNepal.IObviously,lanyldisputelthat
ariseslbetweentwollpeopleslultimately
virtuallylbecomeslal‘disputellbetween
families,0 relativesl andl clans’.
Vulnerabilityllofl‘divisionlofithe
society’Ibylldisputelislimmense.l The
community’slinvolvementlinlsuchla
situationlisInotlonlylalguaranteelto
amicablelresolutionbiispute butllsolh
powerfulbanctiontdf thelenforcementbf
theltermsthndronditionshgreedupon’.

Centerlfori Legall Researchl andlResourcel Development

DisputeslinthellNepaleselocietylimostly
relatetolthelflands Familylorfpublidforest,
pastorlllands,Ifamilylissueslrelatinglito
marriage[ivorce/maintenancefEtc.These
issueshreleverproperlyhdjudicatableby
courtsbnlthelbasisbiproofshndevidence.

Disputelandlitsscalationhffectotbnly
twolpartiesbutthelocietyhshiwhole.

Thesellvalues,Inormslridynamicslofithe
Nepaleselsocietylldolnotlpreferithe
‘litigation’laslalsystemlofichoice.0The
viabilitylofithel‘disputelresolutionlby
community Tparticipationlisthusbvertly
stronger.However,thelGovernmentbf
Nepalthaskeriouslylfailedtdf developithis
sector’ Mtsbveremphasizedireliancelonthe
‘formaljusticelsystem lisbnebithelimajor
causeslbfithelemergencebfiviolenttonlict’
inNepal Minhnyociety,fwhenthehormal
andprogressivelgrowthlofthelfsocietal
developmentiskuppressedloribbstructed’,
thelpotentialitylofsociallonflictlbeing
transformedintoviolentbnelskimplylh
naturallphenomenon.dffwelanalyzelthe
emerginglynamicsbfitheNepalesebociety,
thelfollowingftrendsidemonstratelprol
violencelcharacters,andhskuchktrongly
justifylthef rolelofcommunitylimediation’
ashnlimportanthpparatusbfithelpeaceful
transformationbfithelronflict:

Theisparitylbetweenlmenhndiwomen
werellnotlprogressivelyladdressedl by
laws,0butltheylwerelintensifiedl by
‘enactmentibfivariousllawsthatHirectly
andlindirectlylsubordinateddwomen’.
Women,forlinstance,dwereldefinedlin
termsloff maritalktatus’ 1A shimatteribf
fact,0 daughter’sl rightsl arell not
determinedl byl herl ‘beingl an
independenterson’ (butbytherfbeingh
marriedbrinmarriediwoman’ IAlwoman
isInotldefinedlaslalperson,Ibutlshelis
definedhshlf marriediwoman,flunmarried
woman,ImarriedIwifelorlkeptliwifelor
borrowediwife, sadwalwomeniwithdiving
husband)briwidow,tc.Dynamicslinithe
changedcontextbfithelpresentkocietyltlo
rejectbuchivalueshndpractices However,
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theflawBstillholdsthemarge [T heffunction
offcourtslislconfinedkol reinforce’buch
obsoletellaws.IThe[judgmentsbfitourts
thusbbviouslylintensifytonflicts IThelprol
hierarchicalBtatusbasedbocietylisproneto
‘intensification’ofitonflict. ICommunity
mediationtaniplayhiivitalroletdkliminate
‘hierarchicalbtatusibaseddisparity,land
rationalizelbehaviorsbffpeoples.ICapacity
tolinfluencelfthelhttitudinalichangelhnd
attachedbociallanctionbreltwolmajor
‘instruments’tommunitylmediationto
rationalizeltraditionallbehaviorsibfithe
people.

Disparitylbetweenlpeoplestromivarious
castesllislalsolprotectedibyllawslitolithe
exclusiveladvantageloflsomelcaste
groups.I'ThisIfactlconstituteslanother
sourcelbfitonilict,fwhichformalfustice
systemlhasfailedoladdress.IT helsame
instrumentsimentionedlabovelcan
enhancelthelchangelinthislparticular’
situation.Communitylimediationtbeing
anleffectivelmeansitoltransformisocial
conflictlintolequanimitylcanlbe
progressivelyluseditoladdressiproblem
offuntouchability.

Locallresourceldistributionlislanother
significantlissueloficonflict.IResources
arelmonopolizedIbylsomelgroupsliand
agencieslofftheltentrallgovernment.BBut
thelformalljusticelsystemlisinotlonly
unconcernediwithlit,butlhlsolincapable
offgrantinglownershiplofliithellocal
resourcesl toll thel locall peoples.
Communitylmediationlcaniworkfasla
strongkourcelforlenablingpeoplelclaim
ownershiploverlthellocallresource.

Accesstoljusticelhasibeenlrecognizedhsh
‘rightlbflthelpeople’ Mithaslratheribeen
takenfhsthelprivilegelofithelgovernment.
Thetommunityimediationtanbeltatalytic
tolchangelthifmentality.

b. Deinstitutionalizinglgenderlandlcaste
disparity:lCommunitylmediationlhasIan
immenselygreatcopelofdemocratizingthe
‘justicelsystem’ Jaslitlgrantslvoiceltolthe
concernedpartylbrlinterestroups Womenhre

oftenvoicelesslinthelformalfjusticelsystemMue
tottheirfignorancelhnddominancebfiimalesin
thelpresentsetlupbffjudiciary.dntroduction
ofitheldisputelresolutionliprocessithrough
participationloflcommunitylwilllensure
women’sivoicelistheardqually,lndhskuch
helpsitolf deinstitutionalize’thelfstereotyped’
genderisparitylintheljusticelprocess.[Similar
impactiwilllemergelinthelontextbfirelation
betweenlpeoplesibfivariouskastes.

Breakingbofiobstaclesitol‘accesstoljustice™
Disputel resolutionl byl community
participationldoesirelieveleconomically
andisociallylldisenfranchisedlcommunity
fromlobstructionOtolaccessItoljustice.
Obviously,theylkantaveltheifvoicetheard
inlalsystem.0 Theylishouldinot,Otherefore,
refrainfromlhavinghccesstoljusticebimply
becauselofpovertylorllacklofresource.

Breakingthetmonopolyloverllocalyecourses
bylal grouplorloutsiders:1Possessionlof
resourcelsuchlasllandsIbyldisenfranchised
communityllisInotlpossibleltollbelheldlat
courtldueltollackloflproofslandifinancial
capacityltolplayliwithithelformallsystem.
Poorl peoples’d languagel isl often
incomprehensiblelforlformallsystem,las
theylareltraineditolunderstandiwhatlthe
governmenthndlawyerskay.lCommunity
disputelresolutionlmethodiwillithusibelan
effectivel platformiforlpoorlpeoplelto
‘establishitheirlpossession’loverlthe
resource.

Philosophicall Foundationl ofl the
CommunityMediationlProgram:{IW hilelthe
belieflon,lpracticelof,Jmediationlinlthe
neighborhoodlcommoniinlithel Nepalese
society,lthelleffortsitollintroduceland
institutionalizelmodernl Community
MediationImodelOcanibelsaidlalrecent
‘initiative’.dtlcanbelsaidithatlsuchlefforts
havel beenl largelyl induced0 byl the
‘incorporation’loffallconceptlofl hybridiof
mediationhndrbitration’inkhellocalSelf
Governancel Act,011999.0 Thell model
presentedbylthelActthaskhreeldimensions:

Firstly,litlrecognizeslthelconceptl of
‘devolutionlofijusticeltokhelgrassroots’
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aslitbrovidestorhlf panelbffimediatorsin
eachiVillagelDevelopmentICommittee

(VDC);

Secondly,NitlrecognizesIthelrightlof
disputantsitolf engagelinMiscussion,land
arriveltlhelpointsbfflagreement;hnd

Thirdly litlgrantshipowerkolthelVDC
authoritytolintervendhndiakeMecision
iffthefpartiestohegotiationfailtolreachlh
consensushgreement.

Theselthreelprovisionstecognizelthelrighttolhccess
tofjusticebutohotthdequatelylensurelfeffectiveness
andlproprietyllofithelconceptloficommunity
mediation Tthatiworksforimutuallindrespectable
agreementMisputantshslopposedioll winhndloss’
verdictThelpossibilitybfinterventionbytheklected
memberslintthelsituationfofffailureltolireachlan
agreementlisipoliticallyhsiwellkociallyfvulnerable.
Significanceloflithelcommunitylmediationllas
discussedlinfthelprecedingpartliskthusobscured
bythelocalSelfiGovernancelAct.

Nevertheless,itheltommunityldimensionbfithe
mediationrocessishlwaysindependent,hditishot
anatterbfiaw Infactfeommunitylinediationhlways
beinglhkociallinstitutiontankxisthndoperateleven
inhbsencelbflaw,becauselttakesHisputelhshbocial
problem otlegallproblem .Hencemhokuthority
orfflawtanprohibitfpeople’stightidhmicablyltesolve
theiridisputeslinhccordancelwithiprocedurestnd
processhshgreedinbetweenthemselves’ Moreover,
noluthoritylorlawltanrohibitl rolelofthelivil
societylorsociallctivistskothelplheedylpeoplelto
resolveltheirMisputes’.

Thellegalldebateflisthushvirtuallylredundantland
obsolete. Inlegaltheory,thelpracticeandemphasis
onllcommunitylmediationfaslalmodelofljustice
makingfprocessiishprolpeoplekffortltobocialize
theljurisprudence’TashopposediolitsTl 9“hndP 0"
centurylentralistiegalisthpproach [T hisiwastwhat
thelphilosophicalfoundationbfthelf Community
MediationPilotProject Jointlylimplementedby
CeLRRdProPublic/SUSSIRUWDUCEndIGD*
intechnicallindfinancialtssistancelofThelAsia

Centerlfori Legall Researchl andlResourcel Development

Foundation.

MuchiebatethasTlowedinithistegard [butlthefhction
offtheselbrganizationsthaslargelytbroughttohnend
tolit. However,lwhatoneltannotdenyliskthatlthe
enforcementbfithellegislationfwilHefinitelylprovide
thelcommunitylmediationlwithOpopular
recognition’ [Thusimportancelbfithellegislationfis
generallytonfinedtdfrecognitionbrienablingbfithe
processbylthelstate Valuebftheimediationhttached
tolfauthority thashowever,hothingtoolwithithe
law because slstatedbefore,ltheloutcomeland
effectivenesslofithelagreementlbetweenlthe
disputantslexistlindependentlofllaw.0 This
understandingfhasfsurel ylguidedthellobjectivesbf
thelf CommunitylMediationPilotProject”.

Thelpilotprojecttomprisedbfithreeffundamental

objectives:

Tolestablishithelnecessaryllenablinglllegal
frameworklforimediationfunderfthell.ocal
SelfiGovernancellAct,11999.

TolbuildlthelinstitutionallapacitylofilVDCs
andMunicipalitiestolconductimediation

Tolincreaselpubliclawarenessloflthe
communityllevelldisputelresolution
provisionhndithelhvailabilitylofiocalllevel
capacityltolresolveldispute.

Atthelimplementationlandlimpactllevel,ithe
objectivelofithellprojectliwas,thowever,ibroader
andlsubstantive.lT olbelverylifrank,ithelproject
waslnotlimplementedlsimplyltoltestlasito
whetherlithellocallNepaleselcommunitylis
receptivelofthelcommunityimediationlrinot It
waslalpilotl projectlonlylinithelsenselofl ‘the
geographicalllocationsloffimplementation’land
‘thelnumberloflibeneficiaries’.0In0termslof
significancelandlimpact,Othel projectlwasla
beginningloflanl‘immenselyligreatishiftlinithe
notionlorlunderstandinglofithelconceptl of
justice’ dnlktermsbofimpact,thelprojectlintended
to:

Reorganizelthelconceptlofimediationiwith
modernlvalueslandljustifications,li.e.

18. CeLRRd: Center for Legal Research and Resource Development; Pro-Public: Forum for Protection of Public
Interest; SUSS: Service to Underprivileged Section of Society; RUWDUC: Rural Women's Unity and Development
Center; IGD: Institute for Governance and Democracy.
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democratizationlandldevolutionljustice
system.?

Empowerlpeoplesltolperceiveljusticelaslan
attainablelandbbjectivelphenomenon,dargely
controlledbytheifbwnthoice.

Enhancelhccesstojusticelwithfirmltonviction
thatl'justicelisinotsomethingfhlprizeltolbe
handedbverlbykomeone’butlsomethingthat
couldibel‘bargainlorinegotiatedibetween

concernedpeoplesthemselves’.?!

Specificallylpeaking/thelproject’sbbjectiveltlthe
impactlevellwasTtolivelthelzrassrootsipeoplelbfia
senselofibwnershiploverthebystembfizovernance’.
ThisIprojectthasllargelylrticulatedanfidealhat
‘systemsbfileliveringservicestolpeople Tarelvirtually
controllabletbythemselves.IT heloverllobjectivelof
thelprojectlinlthislcontextlisltol‘strengthen
democratizationprocesshtlthelgrassrootsievel’
throughlensuringhnlfaccesskojustice’bylmedialbf
community’sinvolvementinitheMisputelsettlement
process.0Thelprojectthasthusfullylprovedithatfthe
communityimediationlisthelmainstream’lofthe
notionbfjusticelinthelNepaleselociety.

IMPACTSIOFITHEICOMMUNITYIMEDIATION
PROGRAM:

Outcomesbithelprogramanbehnalyzedboth
qualitativelylandjuantitatively.IQualitatively,the
followingbutcomesideservelpresentation:

ClaritybofithelConcept:IT helimplementationlbf
theprojectlin5locationsTVDCshndMunicipalities)
amidstthelconfusionkreatedbythelfailurelofithe
GovernmentitdknforcelthellocalSelfiGovernance
Acttoncerningimediation fwasipreatbreakthrough
infitself MbrokethebilencelbfithelGovernmentlhs
wellhsthelivillsociety.Inthiskontexthttainment
offthef clarity Tofthetonceptbfithekcommunity
mediationthasbeentheimostbutstandingbutcome
oftthelprojectiwhichthasthelpediremendouslyfto
popularizelthefaithloffpeopleltothelfsettlementbf
disputes’byltheirffellowlvillagers.

CreationofiEfficientiHumaniRecourses:[Based
onMiscussionfwithlocalimediators,bnebfitheimost
importantlfactorsiforfhighlratel offisuccesslin
mediatingldisputesigoesltolthel‘outstanding
trainingthatcreatedbkillsbfhegotiating [Gathered
fromithelimpressionbfimediators,thekkilledbased
trainingfhadibeenfinstrumentallinthchievingthe:

developingthelconvictionlbflthedmediators
thatOthel‘thelmodellofithelcommunity
mediationlprogramlwouldibelanleffective
alternativeltohccessltoljusticelandlcreatela
positivelimpactlinkhelsociety,

convincinglthatl‘communityllmediation
program’Twasheedbftheldisenfranchised
community,[buthotlnlimportation,

generatinglsociallresponsivelattitudelin
mediators,land

19.

20.

21.

Observation of the Post Evaluation Forms filled in by disputants (Form No. 4) shows a great interest of
disputants on the community mediation program. They invariably suggest that ‘disputes should be resolved in
the community itself’. A large number of such disputants have suggested to ‘set up mediation units or cell at the
level of each neighborhood’.

Study of Evaluation Forms (which are filled in by disputants subsequent to resolution of their disputes) shows that
most them liked Community Mediation for its unique character of ‘letting them to say their concerns’ and very
friendly behaviors of the mediators. (This information is generated from post evaluation sheets (Evaluation
Form No. 4) of disputants, which gives their opinions concerning mediation process).

According Gyanu G.C. Mediation District Program Coordinator at Nawal parasi, community mediation program
is substantially important in a society like Nepal for (1) large number of people at rural villages are poor and
cannot afford litigating dispute at the courts, (2) behaviors or social relations of people at rural villages are
influenced by ‘conventional and defective values', so that justice is inaccessible for large number of them, and
(3) ignorance is rampant and people are not aware of their rights and duties. The community mediation brings
justice at their home. It educates people that ‘justice is possible in community itself’. Moreover, it responds to
‘conventional and defective value system that justice is privilege available only to some category of people’. In
her opinion, the largest benefit of the program goes to the ‘women’, the most marginalized section of the
Nepalese population. She opines that the ‘program has broken the silence of women and habit of tolerance of
violence'. Progress Report of Nawalparasi District, 2004.
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planninghtrategiesforbmoothhndimeaningful
holdingbfimediationkessions.

BuildinglofiInstitutionaliSefluplofiCommunity
MediationlProgramIT heommunitylimediation
programrhaslgivenhnlinstitutionaletluplolthe
communitylmediationtructurally.JAGrouplbfll 300
communitylmediatorshreltrained.”fEachlocation
(VDCloriMunicipality)thashieastll 8Imediators
trainedoldelivererviceltothelpeople Similarly,
orientationlhaslbeenlcarriedloutlforl VDClor
municipalitylwardbecretary Similaribrientationfis
conductedforiistrictbfficialsbiithelministerialline
agenciesintheldistrict.[Seriesbflf practicelsharing
meetingshrelconductedbmongthelkommunity
mediatorsprogramtoordinators,Misputantshnd
civillocietylmembers.[Timelylrefreshmentlfor
communitymediatorsisimplemented,landimost
importantlylthel‘adequatelsociallmarketingflof
thelmediationprocessireflectingbnimportance,
techniqueslandimethodshasibeenidone.lAlong
withltheselseverallcapacitylandlawareness
interventions,khefollowinglinstitutionalketlof
thelcommunitylmediationfiskestablished:

Placementbftommunitylimediation’sbificelt
VDObrMunicipalitylpremise. MMostly,bffice
ofthekommunityimediationfisiplacedltthe
VDChbrdMunicipalitylpremise However,lin
somelVDCslthelofficelhasbeenplacedlini
‘rentedbpacelueltoestructionfofithe VDC
premiselinthefwakebfthelinsurgency’ VDC
andIMunicipalityladministrationlhave
extendedlulltooperationothetommunity
mediationfctivities.IT helsupportlincludes:

referralbfitheisputeltegisteredhtheVDC
offmunicipalityloffice,

provisionbfithelcommunicationbupport,
L.efelephoneffacility,

Centerlfori Legall Researchl andlResourcel Development

endorsementthellistloffimediatorsirained
underfthelprogram,aind

uselbfthelVDClorimunicipalitythuthority
tolsecurellpresencellofithelpartieslinfithe
mediationlprocess.

Listinglfithet rainedimediators:InmIIIVDCs
andMunicipalitylunderithefprojectthreaftheflist
oftrainedtommunitylmediatorsisHisplayed
inplacelvisibleftothetommonlpeople.ln
someloflthelVDCslandMunicipalities,ithe
photosbitheimediatorshireMisplayedtithe
communitylmediationbffice.”?

Disputeslregistrationlbook fagreementlbook
andprogressireportbookshrelmaintainedin
theloffice.0InleachlprogramiVDCland
municipality,Blfacilitatorlishppointediolook
aftertailythffairsbfithelmediationlprocess.

CopybfithehgreementisprovidedtotheVDC
orfMunicipalitylOffice.

Thisktructurethashelpediofamiliarizehndiradually
institutionalizelthelstructurallshapelofithe
communityimediationprogram.IMostimportantly,
thelpopulationbfitheltrainedimediatorslishlreat
assetitothehationfitselfTherethagbeenitremendous
potentialitylamongtheselmediatorshslhl resource
personslitoltrainimediatorslinlotherlpartsiofithe
countrybncetheStatelwillbfficiallylembarkiintothe

program.

InstitutionallSupportitol Courtl Referred
Mediation:0 ThelcommunitylmediationOhas
supportedl orlstrengthenedlthelcourtlreferred
mediationfinimanyliways.IThelobservationland
interviewslwithlmediatorshndourtistaffreveal
thefollowinglpositivelimpactsbfithelcommunity
mediationlprogram:

22. This figure valid tills the end of 2004. Subsequently, all partner organizations have initiated training mediators
for additional VDCs. Obviously, by the end of this year the number of trained community mediators will exceed
2000. Since training activities are still in progress, the figure of this year (2005) is not included in this

presentation.

23. Nawalparasi district is seen highly innovative in quality promotion and added social marketing of the community
mediation program. For instance, In Ramagram Municipality, the Municipality Office has provided a space and
telephone facility to the mediation office. In the space, the team responsible for implementing the program has
displayed the list of mediators as well as the photographs of all mediators. According them, the display of
photographs helps disputants to ‘recognize mediators by face’. This practice in itself is an inceptive to the
mediators, as they are recognized as mediators by large number of peoples in their surroundings.
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Thelsociallmarketinglofithelcommunity
mediationrogrambsiwel lhsthelverythighfrate
offbuccessbfimediationhttheltommunitylevel
haslindirectlylmotivatedllitigantstodmediate
disputeslinlthelcourts.0Obviously,Othe
communitylmediationprogramihastreatedh
positivelenvironmentforthelcourtlreferred
mediation.[Therelishumberbfiinstanceshow
infwhichithellitigationfisireferredtoimediation
bythelcourt.?

AfterthehmendmentbfitheDistrictiCourt
Regulationlwithleffectitolprovidelfor
mediationloffithelcaseshslinitialsteplinithe
courtthellnterestbffpartiestolf resolveltheltase
throughimediationfiskignificantlylincreasing.
Inthislprocess,fthelcommunitylimediationl
trainedimediatorshrefoundbifpreathssistance
tothelcourttahchievelitsoal Fodinstancein
Bankelistrictimorelthantenlistedimediators
comelfromtommunityimediationprogramIn
factthisthasbee nhimatterbilgreatf successbf

thelprogram’.

AccordingtotommunitylimediatorsbfiBanke
district,thelbenefitlisimutual [T hefenlistment
oftommunitylimediatorshsinediatorsforithe
courtlreferredicaseshasiveniespectindbense
offipridelitolcommunitylmediators.0 The
enlistmenthlsothasivenhpositivelmessageto
thelpeople [Onkhelbotherthand,thelourtlhas
beenlbenefitedfromithelknowledgelndkills
offthethighlyftrainedtommunitylimediators.

Theselinterestinglfactsishowlanlinteresting
achievementhstothowltommunitylimediationhind
theltourtlreferredimediationhreimutuallylbuttressing
eachbther.Increasingbuccessbiibothitheselprograms
islanlindicatorlofl mergingficultureloficonflict
resolutionhtthetommunityllevel [Thefjuantitative
analysislofthelfollowingfiguresiofisuccessflso
presentshvarietybfloutcomeshndimpacts.

DistributionofiMediators: Oneloflthelmajor
reasonslforthelwiderimarginofsuccesslofithe
communityllmediationlprogramilisithel wider
distributionlofimediatorslintermslofigender,
ethnicitylandithelociallstrata’.0Thelfollowing
figureslgivelhl detaillpicturebfthelscenario’ Qsee
Tablelll)

WhileTtheselfigureshtillkhowMdisparity, kherelhas
beenitremendousimprovementitomparedtabther
sectorsbuchlsolitics,Tivilkervice Judicialkervice
etcInithekivilkervice/BrahminChettrihndNewar
threeldominantlcommunities] occupyl96%[of
positions,*Iwhereaslminorities/indigenous
communitylhnddalitkogetherthavelbnlyM%stake.
InJJudicialkervice,khelproportionbffiwomentnd
minoritiestogetherislessthanb%,whereashoth
singleljudgelisfoundinthejudiciarylfromitheDalit
community.IComparedXolthelparticipationlof
womenminoritieshndHalitsinbtherbectorbipublic
life thelproportionintommunitylimediationkervice
isimmenselylhugelndipromising.0Theselfigures
thuslpresentthelfollowingbositivelcharactershind
trends:

Tablell
Mediators Gender Ethnicity/SociallStarta
TotallNumberlEffective Femalest | Mal Brahmin Minorities/ Dali
tilllDecember,2004 craies aes Chettri Indigenous e
1327 377 950 665 639 123
Percentage 28 72 50 41 9

24. In Nawalparasi, a litigation continuously going for 17 years has been settled by mediators. This case had been
running at the Supreme Court during the occasion of mediation. This incident is an unique event in itself.
Interview with disputants revealed a deep sense of ‘remorse in both of them’ for fighting a case for so long time.
According them the loss they sustained economically, socially and psychologically during those 17 years is
irreparable. However, they are now fully convinced that they have through community mediation brilliantly

protected their children from the same fate.

25. Source, The Notice of the Banke District Court dated 2061/2/3.
26. See, Deepak Thapa, with Bandita Sijapati (2003), A Kingdom under Siege: Nepal's Maoist Insurgency, 1996 to

200: Published by Printhouse, Kathmandu



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

Thellapproachlofiithelprojectitowardsithe
participationloflwomen,Iminoritiesland
dalitlpopulationfisipositivelandlinclusive.

Thellprojectlactivitiesthavelreachedltolthe
grassrootsllevel,landlarelgroundedion
philosophyllofimobilizationloflexcluded
communitylinthefjusticelmakingprocess.

Throughlinclusivelnaturethelprojectthasbeen
abletolstrategizelthelhccesstojusticelforthe
wholelpopulationlithroughlalsingleland
unstratifiedplatform.

SeenlitlfromOthelrateloflsuccessloflthe
mediationofidisputestanditheldurabilitylof
thelgreement,[litlisklearlylestablishedthat
women,Iminoritieslandldalitslarelequally
competenttolhddressthebociallisputesfwith
senselbfiimpartiality fhonestylandprudence.

Comparativelylwiderparticipationbfiwomen,
minoritieslandidalitslinlthelcommunity
mediationprocessheccompaniedbythigherfrate
ofbuccesslinfresolutionbofitlisputeshnditheir
durabilitylindicatestolthelfactthatfcommunity
mediationlprocess lislalrightlapproachito
reformhndtemocratizelktheJusticebystem.

TheselcharacterslorltrendsIthemselveslarelan
importantbutcomebitheprogram.Theybbviously
showlthatthefcommunitylmediationishnlkffective
andE{ficienthlternativelothelrostlylhndpoordpeople
unfriendlyllitigationbystem’.

Disputesi Disposallandi Successi Ratel of
MediationProgram:Disputelisposallindbuccess
ratelislonelmajorlindicatorlofljudginglthe
‘effectiveness’DofIthelcommunitylmediation
program.[T helfollowingfigurespivelikleardinessage
inthistegard:)(seelT'ablel)

Thelproportionbiildisposallindluccessiratelinthe

Centerlfori Legall Researchl andlResourcel Development

tablelprojectshnlextremelybositiveltrend [T heltotal
figurelrepresentsiperformancelofithelprogramfink
periodbfiPimonths.Thehnalysisofithefiguresin
theltablelpresentsithelfollowingftrends:

Overwhelmingimajoritylbfidisputantsthave
theiisputeskettled fhuskettinghnewltrend
offparticipatoryfusticelimakingprocess.

Thelproportionlofitheldisposallandbuccess
ratelindicateskolpotentialbfthetommunity
mediationlprogramtolevelophshiviablelnd
crediblellternativelofitheljusticelbystem.

Overwhelmingproportionbfitheisposallind
successtatelislcomparediolthatbfffailurelrate
indicatestolthelemergingfitrendioficonflict
resolutiontultureinthetommunity

Thelcostlinvolvedinthelprocessishegligible.

Obviouslythetommunitylimediationprogram

hasproveditsfpoorttriendly Tlternativelbfithe

justice.
Fromithiskituationlbneltanfveryeasilylhssumefthat
thelprogressivelexpansionhndenlargementlofithe
performancelbfithecommunitylinediationlprogram
willrelievethelourtsbflawlfromitheirthugeltaseload.
Fromithislpointloflview,Ithelimpactlofithe
communitylmediationprogramtanbelprojectedhs
follows:

Increasediuselofcommunitylimediationimay
relievelistrictsicourtsbfitheirtivilcaseload,
whichlturrentlylconstitutel7 3.20%bftheftotal
caseloadhtltheationallevel [T oMistributelht
SupremelCourtAppellatelCourthndDistrict
Courtlevel thelproportionbitheivilkaseload
1s190%,074%landlb6%respectivel y. “These
figuresshowthatthelproblembielayedjustice
intheJudiciaryfliflargelytausedbythebverflow
ofithelcivillcases,landithusireformiofithe
judiciarylislvirtuallylimpossiblelwithout

Table
. . . Di I R
TotallDisputesiRegisteredlTill isposallandiSuccessRate -
TotallSettlement ProcessiLaunched Failurellto
thelEndloflDecember,12004. . .
Achieved andPending Settle
1,473 1,185 159 129
Percentage 80 11 9

27. See for detail, CeLRRd/TAF, 2002. Trial Court System of Nepal. Kathmandu, Nepal.
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addressingtheloverflowlbfthelcivillitigations.
ThelcommunityimediationprogramMirectly
respondskolthislproblembsitlrefrainsrom
takingcognizancelofttheltriminallcases.fThe
impactibfthetommunitylmediationlinfeform
offthellcurrentlsystemlofthefjusticelisithus
obvious.DInlthislcontext,lthelcommunity
mediationantontributeltobtrengthenthe
formalkystembffusticelintwolways:

Itlprovideslanlalternativelforumifor
resolutionbfitivildisputes,therebythelping
tolreducelthelstresslofithelcourts
concerning [Thelimpactisvisiblehihldevel
offfudiciary Oncelthefudiciaryliskelieved
ofthelivillcaseload ithmayfinvestlitstime,
resourceshndffortstolrevamplorireform
thelcriminalljusticelsystem.0The
strengtheningbffthelfairtriallislvirtually
impossiblelwithoutligettinglridlofithe
massiveliviltaseloadbofthefudiciary.

Themhationalpollbnlthefjudiciaryltonducted
bytthdl awBociety*recordshibleakbituation
aboutpeople’stonfidencelbverthelbystembf
justicelndlitshpparatus.Onebfthelmajor
causesforlecreasingtonfidencetothejudiciary
islitsllongitimeltoldisposelcases.0 The
communitylinediationlinthistontextidhiiital
interventionfoevamptheltonfidencelofthe
peopletothefudiciary.

Onelsignificantlproblemfacingfitheljustice
systembfiNepaligtelatediwiththelfenforcement
orfexecutionlofjudgments’iicourts.fWhile
therelishlackibfspecifidfindingsitolshowlhn
exactimensionbithelproblem,itisbelieved
thatthelproportionoffailurelinthisiregardlis
enoughltolfrustratelpeopleshboutthelurrent
statelofithelbystembfijustice JAshoftenpointed
outlbyltheJudiciary Jonebftheleriousproblems
facingithelexecutionbfitheltourtsfudgmentlis
uncooperativehttitudelofithellocalliuthorities

andpeoplesHowevertherehavelbeenlteasons
foruchfnonlcooperation’ [Asbresentedby
thell.awBociety’sipoll Ehellevellbfuspicionbf
thelpeopleltowardsithelimpartialitylofithe
courtslisrampant.Thisproblem,however,lis
notencounteredbylthelommunitylmediation
program [Thislislexactlylwhytherethasibeenth
seriouslattractionloflthelpeopleltolthe
communitylmediationrogram. T helissuelof
executionbithejudgmentisthushotlrelated
withthelf cooperationbfithelpeople’fitlidkather
relatediwiththelfimpressionbipeople kothe
process [Theltourt’sjudgmentisperceivedhshn
‘imposedtecision’ iwhereasthelhgreementinade
throughltommunitylimediationistonceivedhsh
‘socialbbligation’ Obviously,ondkveryignificant
impactiolbeinadebytthelcommunityimediation
ifinftheectorbfithellexecutionbfithehgreement’,
whichlinOturnlisOseenlinstrumentallto
‘institutionalizetheltulturebfitonflictresolution’
atthdtommunitylevel.

AnalysislbfthelT AFoncerningidurabilitylofithe
agreementlexploresinterestingffindings.lAccording
tolit,lbutlofi85kaseslexamined,64%Iwerelfound
fullyllexecuted.0OfIthem,119%0hadibeenlpartly
executed 1Onlyll6%0agreementsThadlbeenlnot
implemented.lThus,levenkoltaketheb4%htlkhe
bottomllinelofthelsuccess,Ithelpotentiallofithe
communitylimediationltol’developlalculturelof
conflictlresolutionfhtthetommunityllevel Tannot
beluinderestimated Moreover,thebimilarhnalysis
off T AFkoncerningflevelbfbatisfactionTrecords¥9
percent.lOnelofllvariousireasonsidrivinglto
satisfactionlisithelf disposalbfcase’inloneltrike.
AlnumberlloficasesisettledldiditakelnotImore
thanl‘onelsitting’.0T hislfactorlislimportantlin
manylrespects:

0  Firstly,JDitDrelievesOtheldisputantslfrom
prolongedtressiorltension,

28. See for detail, Law Society 2002. The Judiciary in Nepal: National Survey of Public Opinion. Kathmandu, Nepal.
29. Disputants while asked about the interest to ‘get the dispute settled through local community mediation’ instead
of courts pointed out the following reasons: (1) it was easily accessible and there was no compulsion to accept
the terms of reference, if they were found unjust, (2) the mediation was carried out by persons familiar to them,
and they also had information of the disputes (3) it provided an opportunity to select a mediator from amongst
those who are familiar (4) once the agreement is reached consensually, the scope of non-compliance is very
limited as the social sanction attached to the agreement is stronger. These impressions are gathered from

interview with disputants at Nawalparasi.
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0  Secondly fithavestheirtime fwhichliskoltrucial
forpeopleltolearnlivelihoodthroughtevery
day’diwork,

0  Thirdly/fitdidhotinvolvethumiliationbuchmhs
paymentbfipenalty fineslktc.

TypesofiDisputesiandiAccesstoJustice:IAnalysis
ofidisputeslsettledlpresentsithatl community
mediationbrogramihastbeenarticularlyeffectivelin
issuestelatingfto kutpiflphysicallssaults)danddssues,
suchlsencroachmentbfiboundary,possession,ktc,
sarsapatill (smalllscalelmoneyllendingland
transactions), Gharaysibamasyal{domestidtisputes,
suchhsimaltreatmentbffspouse,nimositytbetween
brothers,l parentslandichildrenlandspouces),
galigalauldefamation),andbthers.dfbnefninutely
examinestheltypesbfitasesealtbylcourtstherells
hardlyHifferencelinhature fexceptitheifferencelin
termsibfiivalues,eriousnesshndhcuteness.Inithese
typesbfitasesthebocialhierarchylindbtereotyped
conceptionsheriouslyhffecticases.IWomenMalit
approachingtourtsforbuchissuesiwillthavethardly
anythingtolhchieve.dssuesbfilefamationbfidalit
peoplesHomestidiviolencelhgainstiwomen,etc.hre
typesbftasesiwhichthardlylimotivateljudgesioileal
seriously [T helaccesstdjusticelinbuchtasedisthush
seriouslproblemflinfthelformallsystem.[Butlthe
communityimediationthasbeenprovedibignificant
forumdorbuchlissues.Impactsinthisiregardhre
obvious:

WomenhndHalitdfacingiiolencefhumiliation,
intimidationfandlassaultsthavelalforumto
complainfagainstlproblemslandigetlsocial
redressthereof Intheltommunityimediation
theylgethotlonlyttheirfivoicelheard [butlithlso
provideslforlithemlalsociallplatformlof
protection hsperpetratorshavetofacelsocial
sanctioninlrepetitionbftheirthctionsintontrary
tothelgreement.

Thislmarginalizedkcommunitythasfoundh
forumiwhichlunderstandsiheirflanguage.lin
theltourtstheythavetobpeakformalianguage,
butintheltommunitylmediationtheyltanttell
theirbtory theyltantry,theytankhoutand
mostiimportantlytheyfwillHecidelwhatiskood
forithemitolhgreebn.

Thefhccesstothisplatformthasthusbrokenithe
obstaclesiwhichipreventedimarginalizedpeoples
tdfbreakitheirbilencelhndimjusttolerance’.

Centerlfori Legall Researchl andlResourcel Development

CHALLENGESFACINGITHE(COMMUNITY
MEDIATIONIPROGRAM

Itiskaidithathzoodprogramifacesinorelthallenges
thenbthers.[ThelCommunitylimediationprogram
ishothnlkxception.Somelpressingkhallengeslifacing
thelprogramlkanibelbutlinedhsfollows:

1

Confusionlaboutlthel Legalitylofithe
Activitieslofi Mediation:0ThelLocaliSelf
GovernancelActlprovideslforliconceptlof
mediationinthlhybridform MLocalhuthorities
thuslunderstoodlithotlinftskrueldimension.
Largely/Jitlwashinderstoodhshlf systemiwhere
theecisiontanbelimposed’.fThifimpression
wasverylimuchlreflectedbyfparticipantdofithe
masterftraininghndbubsequentlylbylinediators.
Thelsuspicionthatthowlwould/couldithe
mediationlworklbeyondithelscopellofithe
legislationlwaslpervasive lObviously,inthe
initiallaysithelconfusiontidtastbuspicionbn
successfullimplementationbfthelprogram.
Amongbthersthelfollowingfissuesbritoncerns
seriouslythinderedlinfthelwayslktolffective
implementationlofithelprogram:

Howlltolensurelithellexecutionlofithe
agreementlinfabsencelofflaliclearllawlin
thislregardiwaslonelofithellmostlstrong
issuellofi debatelinlthel‘meetinglof
steeringkommittee’ seminarshndEven
duringfrainingfctivities.

Whilelconsideringlthelnaturelofiithe
communitylmediationOthelissuel of
executionlwaslnotlallverylimportant
hindrance fhoweveditiwaslgooditothave
somellegallsanctionlinlthelagreement
forlensuringfeffectivelexecution.lThus,
alternativesthaditolbelsearchedlabout.
Theltroubletokonvincelinediatorstand
locallauthoritiesthadthusibeenlmajor
challenges.0ItOstilllloomsilarge.0 The
governmentlhasInotlstilllinvokedithe
regulationftolgivelimplementationlto
thelprovisionsloflthelLocaldSelf
GovernancelAct.

InOthisOsituation,0whilelthel community
mediationlactivitieslbeenleffectively
implementediwithibrightlsuccess,thelegal
frameworkllinlorderftolinstitutionalizefitlis
stillllacking.IMostlimportantly,ithelLocal
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SelfiGovernancelActlexistlwithislhybrid
structurelofithelmediationlprogram.fithe
conceptlgetslenforcedlbylthelgovernment
withoutlhnylthange,fitcanlargelylffectithe
‘philosophy’bfithelcommunitylmediation
practicedhtbresent.

2 Lackinglofi Networkinglofl Various
Programs:IBesidesithelprogramunderithe
umbrellalofl T AF,lcommunitylmediation
programsthadibeenfimplementediunderithe
umbrellal of iDFID,1UNDPIandlothers.
Communicationl amongl actorsl and
stakeholdersbofthesellvariouslprogramsiwas
seriouslyllacking lObviously fimplementation
ofivariousimodalitiesloflithelcommunity
mediationprogramotnlylwasipotentiallof
duplicationbfihctivities,butlkheythlsolwere
proneltolf generatelunnecessaryltompetition,
confusionshndEnvieshmongkachbther.IThis
problemrhaspartlylbeenhddressedthrough
buildingl communicationl between
implementingbrganizationshndidonors,yet
ibtilllexistsinthisorithatform.

3. AbsencelofiLocaliBodies:Thelelectedlocal
bodiesthadibeentissolvedbythelrovernment.
Inhbsencelbfthellocallbodies,hlgreatlapselor
lakelbfcoordinatinghgencythadbeentelt.lT his
problembtilltontinuesthffectingthelfurther
smoothlimplementationbofithelprogram.

4. Frequencylofl Transferlofd Government
OfficersiThelrolelofICDO,ILDOhndlother

officialdinthepovernmentbfficedistrucial
forIsuccessfullimplementationlofithe
program.Butltheirlfrequencybfitransfer
oftentreatedihelproblemintoordination
betweenttheprogramndithebovernment
offices.

Manybfithesethallengesbtillpersist However,
thelllackingloffllocallelectedibodiesiand
prevailinglsituationloflinsecuritylpose
problemslinkmoothlimplementationbfithe
programihctivities [Thelissuebfiinsecurityltan
belmanagedhpplyinghkecurityliwarenesshind
measuresbutthelbsencebfiocalbodiesinay
hinderdinthelprocessbofiinstitutionalization
oftthelprogram.

CONCLUSION

Thelsettlementloflidisputesithrough
applicationfofi‘mediatorylrolelofitrusted
person’linthellocalicontextthasbeenhlong
traditionbfithelNepaleseociety.[lHowever,
thelsamelhaslbeenldestroyediby( coercive
applicationbfthelcommonflawlitigation’
systemfter11952.IT heloverlburdenlofithe
presentjudiciarylandimmenselbackloghbfithe
caseslrunningliforliseveralllyearsihaslbeen
seriouslyltarnishingthelimagelbftheljudiciary.
Theltommunityimediationanibelthelmost
reliablelnditrustedkolutiontolhelproblem.
Hence,welneeditolrethinklonlthelissuelof
justice.
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InstitutionalizingiofiMediationiiniFormalijusticelMechanism

1.0Introduction

Conlflictsoridisputesthavelbeenhnlintegrallpart
offthumanflife.fVariousimechanismshavelbeen
designedl tol resolvel disputesl andD some
mechanismshrelinthelprocessbiibeingMesigned.
Statefhaslbeenlmainlprovideroffjusticelandithe
statel hasOdesignedl mechanismiforljustice.
However,theselmechanismlhavelnotibeenhble
tolprovidelccesskoljustice,Iprovideljusticelcost
effectivelylandipromptly.0Therefore,lquestforth
costleffective OJpromptimechanismloffjusticellis
continued Mediationlislonebilsuchimechanisms.

2.]Mediation(System

MediationlisIOsettlementlofilaldisputelbylthe
partiesithemselvesboflaldisputelwithMassistance
ofiimediatorT herefore,itishlvoluntarylprocess,
dependenttotallyluponithelwillbfiithelparties.
MediationMsharplyldiffersifromfiformalljustice
mechanismhsiwelllasifromlotherformslofithe
mechanismloflinformalfjusticelli.e.larbitration.
Whereasformaljusticelmechanismlisinandatory
andldisputelisldecidedlbylalstatelappointed
authority;farbitrationflinvolvesidecisionlbylthe
personslappointedibyllpartiesithemselves;
mediationlinvolvesldecisionIbyl parties
themselveslwithlfacilitationlorllassistancelof
mediator.lHence,Imediationystemonsistsbf:
(a) specificationlofiisputesithatlcanbelkettled
throughlmediation,
(b) organization,
(c) mediator,
(d) enforceabilitylofidecision,
(e) relationiwithformalfusticelinechanisms.
Someldisputeslcanlnotlbelresolvedlthrough
mediationli.e.lcriminalloffenses.l Therefore,

disputeskthatlcanibelresolvedthroughlimediation
shouldibelspecified.0Similarly,lorganizationlito

10Dr.TrilochaniUprety,INepal

trainhndbverseasimediatorlimayflsobelneeded.
Mediatorslarelthelmostlimportantliconstituent
oftimediation.0Thelsuccesslofimediationllargely
dependsluponithelkkillfulnessrikcompetencylbf
mediator.[DecisionMarrivediatimediationlisito
belexecutedbylthelpartiesithemselves.Mediation
mustl havelrelationlwithDformalljustice
mechanism,thatlisiobay,ifimediationlfails,the
concernedpartylhashlrightrolrecourseltoformal
justicelimechanism.

3.JFormalJusticelMechanisms

Formalfusticelinechanismshrethelmechanisms
designedibylthelstatelforldispensingMjusticelto
people.lSuchimechanismlmayldifferlfrom
countrytolountry.IntheltontextbflNepal these
mechanismbrelsifollows:0
(a) courts:

(1) Courtsboffirstlinstance,

(2) AppellatelCourt,

(3) SupremelCourt.
(b) quasifjudicialibodies:

(1) Forestloffices

(2) Districthdministrationloffices,

(3) LandRevenuesioffices.
(c) Locallbodies:

(1) VillageMDevelopmentiCommittees,

(2) MunicipallCorporations.

4. Institutionalizationlofllmediationiliniformal
justicelmechanism

Institutionalizationlinlreferenceltolmediation
requiresl:

e Validitylofithebystem,

e Viabilitylofthelinstitutionl

e Enforceabilityloftheloutcomel(bettlement).
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ValiditylofithelsystemImaylbelgrantediby
recognizingitinconstitutionlasinBSouthlAfrica,
bylrecognizingltriballsystemlofljustice;1by
legislationsslin@Srillanka;bytourts Tpractice,
asiinNepallandthePhilippines.IViabilitylofithe
systemlmaylbeleffectedIbylprovidingleffective
organization,leasylaccessltolthelsystem,kkilled
mediators,deastlcostlservices,logistickupports.
Enforceabilityllofitheloutcome(Isettlement)
dependsluponBatisfactionbflthelparties.

Inlorderftolrecognizelimediationlinformalfjustice
mechanism,llegislationlmustlguaranteellthat
mediationlsystemlislasIgoodlasimechanismlof
formalfusticelsystem;Dspecifylcaseskhatlicanibe
resolvedl throughll mediation;0 introduce
mediationkystemlinleverylayerdbffformaljustice
systemllcourts,lquasifjudiciallbody,localibodies.
Itimustlbelensuredithatlpartieshhavetolgothrough
mediationlprocessibeforelapplyingiforliformal
justicesbribeforeldeliveryloffjudgmentbylCourt
JquasifjudiciallbodiesithatlCourtllquasifudicial
bodieslcanlreferlcaseslforimediationllandithat
formaljusticelmechanismshrelavailablelintase
offfailurelofiimediation.[Similarly,Iakoordinating
agencylmustlbelestablishedndimediatorskhould
beltrainedhndithelhctivitiesbfimediatorskhould
belimonitoredindhctionTshouldbelrakenhgainst
theldefaultinglimediators.0Thelviabilitylofithe
systemImayllbeleffectedibyllprovidingleffective
organization,Jeasyllaccessltolthelsystem,Iskilled
mediators,deastlcostservices,dogisticlupports.

5. Institutionalizationlofimediationlinithe
formaljjusticelmechanismiiniNepal

Mediation,inthelformMbffflPanchayat Nassembly
ofteldersforfsettlingisputes)Thasibeenlpracticed
infruralbireasfromtimelimmemorial Bimilarly,
Triballjusticelsystem,li.e badghara inlTharu
communityl,lisOstilllpracticedlinlvarious
indigenousktommunity.

[Provisionloflcompromiselbylpartieslinicasesl(
withlorlwithoutlalformallmediator)ThasObeen
practicedifromlallongiitimel(IMulukilAin,A..
Ban.8200exceptlinlsomelcriminalicases.

PowerltolladjudicateMsomelcasesthasllonglbeen
givenltolthelVillagelDevelopmentlCommittee
and0Municipalities.LocallSelfllgovernance
Act,2055providesforhbystembfimedTarb(first,

mediation;TfailurelofimediationMthenicasesiito
beldecidedlbylarbitration).0However,0duelto
difficultylbflarrangingTmediators,khisprovision
hasinoticomelintolforce.1 Alsolthelconcerned
clauselhasinotlcamelintolforceldueltolseveral
reasons.

ThelSupremelCourtlintroducedimediationlin
allitiersloficourtsiforlthelpendinglcaseslby
amendingtheSupremelCourtRules,]Appellate
CourtRuleshndDistrictiCourtRuleslin006.

Theselrulesiprovidesiforifreedomloflipartiesito
optlforimediation,Jpowerlbfjudgesliwithlparties’
consentltolreferitasesforimediation,lpreparation
offirosterflofimediators,Iprocedureloflreferraliof
case,l mediationll procedure,l settlement
procedure,ireferringfcasesibackltolcourtlinlcase
offfailurelofimediation.dndinelwiththeselrules,
therelhavelbeenlestablishedimediationlcenters
inthelSupremelCourtandlKathmandu,Kavre,
Dolakahaldistricts.1Similarly,01Somelnond
governmentl organizationsl andD Village
Developmentl Committeelhavelestablished
mediationlcenterslacrossithellcountry:0Jhapa,
Ilam,0Saptari,INawalparasi.Odistrictslandihave
settledithelcasesleffectively.

6.0Mediation(Bill

TheBilllwaslinitiatedlinlthellyear2061. Thelbill
isDbeingldraftediwithlcollaborationlofithe
SupremelCourtandMOL CALITheBillhimsko:

e introducelmediationlslalmeansiofidispute
resolution,

e providelthatldisputeslinlwhichideedlof
compromiselcanibellmadelcanimediatedl,

e establishlprofessionallmediationd;i0court
referredl mediation,] courtlannexed
mediationlwithlpartiesltonsent,

e establishiCentrallandIDistrictliMediation
Commuittee,

e appoint,ItrainfandTadministerlimediators,
byMdistrictimediationfcommittee,

e providelprocedurelofimediation,
e providelvalidityltobettlementl]

e providelprovisionlforllexecutionlof
settlementbylparties,

e provideloptionfforpartiesfitokeeklirecourse
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tolformalfustice,lifimediationails,

e providellMediatorsICodellofIconductland
theirfifees

7.Challenges

ThellbiggestIchallengelforlleffectivelmediation
systemlisitolsecurelthelcooperationloffanother
party.0Unlesslanotherpartylagreesltolproceed
theldisputeltolresolvelthelaggrievedipartylcan
notlalonelstartithelmediationlprocedurel,
becauselmediationlprocedurelislvoluntary.
Therefore,Ithelbiggestlichallengelforlimediation
legislationfisinoncooperationbylnotherparty.
Similarly [itiskHerculestasktohrrangedirained
mediators.dtthasthlreadybeenktatediearlierthat
provisionlofimediationlin0thelLocallSel{l
GovernancelA ctlhashotcomelintolforcelluelto
difficultyloffarrangingimediatorsiFurthermore,
monitoringlofimediatorslislalsolldifficult.
Moreover,anotherbiggestthurdleforimediation
isiwhetherimediatorfwillkervelforremuneration

Centerlfori Legall Researchl andlResourcel Development

orlfreeloflicostl?.0Nobodyllwilllagreeltoldo
mediatinglwork0l forlfreelforlallongitime.0If
remunerationfistobeliven thelatelofimediation
maylalsoltakelthatlofllarbitration.0 Therefore,
unlesslcommunityl mediationlislintroduced
effectively,ImediationlsystemlmayInotl work

properly.

Conclusion

e  Mediationfiskthelcheapestimeansiofidispute
resolution,fwithlrelationIbfipartylrenewed,

e  Mediationlneedsitolbelintroducedlindall
mechanismloffformalfustices,

e Indigenouslsystemloflmediationlmustlbe
recognized,

e  MediationlmustObelresortedlbylparties
beforelhpplyingforiformalustices,

e Nepallislinlprocessloflintroducing
mediationlinlformallmechanismiby
introducingllegislationfinithislregard.
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Sociol CulturaliOrientationsiofiSomelCommunitiesiiniNepal:
Possiblellmplicationsifori( Rational )IMediation

1.0 Introduction

Nepallisiimulticulturalbndimultiraciallociety.
Approx(l 10lindigenouskroupsinhabitlindNepal.
Overll600groupsihaveltheirflownllanguages,
customsl/Iculturesl/Oselflgovernancelpractices.
Moreover,theythaveltheirbwnlonflicticlosure
(settlement)lprocess.0 TheDMagars,1 Gurungs,
Tlhakalislandlotherlcommunitiesluseltheir
traditionallmechanismikokettlelisputes.MNepal
haslbeenhnfunitarylstatelorenturies.IThisthas
ledRokentralizationbofpower.INepallislgoingto
bellalfederationlthroughlidisaggregationlofithe
currentlstatelorganizationtolcaterfokocialland
culturalldiversity,Jamonglothers.Thelstudies
donelbyldifferentllagencieslreveallthatlaround

00By0MuktilRijal,)Nepal

90%Misputeshrelresolvediwithinkcommunities,
verylfewldisputeslareltakentolthellcourt.IThe
ConstituentlAssemblylisigoingtoldraftlalnew
Constitutionltolthislend.

2.0 DisputelResolutionlAlternativesiusediby
CommunitiesliniNepal

TwoltypeslofiDisputelresolutionlalternatives
existlinlNepal.l0 Theyllarelformallandlnond
formal.MTheMFormalllnstitutionslarelcreated
byOthelstatelwhereasiNonlformalloneslare
basedlonlcustomshndiraditions.MNepalbeing
almulticulturallstateloffersiprofuselexample
offldisputelresolutionlalternatives.00 The
followingfkablellistskthem:

Institutions/Forums/Sites

Process

Formal |=

agencies,policelauthorities,llinelauthorities
exercisingfjudiciallpower)

Judicialilnstitutionsl(Courts’, mm>0| Adjudication
Adalats’/Tribunal)
*  Quasijudiciallinstitutions (Administrative M>0| Summaryldecision/Imposititonal

indigenouslcommunities)

» Locallgovernmentsl(VDCs,IMCs/DDCs) MM>0| Arbitration/MedlArbitration
* Mobilized/organizedicommunitylbased mmn>0 | MedlArbitration
institutions/networksl(FECOFUN,
Cooperatives,[Waterlusersinetworksl(CBOs)
&llotherlNetworks)
Informal [* Interestlbasedlcommunityllmediation Mmn>0| Mediation
» CommunitarianJusticelsysteml(various mmn>0| Arbitrationl(Indigenouslordering)

ArbitrarylRitilThitil(Customfisithe
King)

structures)

» Politicalltribunalsi(JanalA dalats)i(Extralstate

mmm>0| Contradictions/Disputes

* Peoplellvs.lPeople
(Reform/Reeducation)

¢ Peoplelvs.IClasslenemyl(Criticism

Action/0Annihilation)

» Politicallinformals/formalsi(Inlparty
structures)

Mm>0| Reprimandl/IResolutionl/

Strictness

= Streetlcrowds/Mob

Mm>0| Arbitration/intimidation(lynching,

forcedisettlement)
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3.0 KeylStandardsiofiMediation

MedjiationlhasIbeenlpopularizedlandlaccepted
aslanlimportantimechanismiforldispute
resolutionfinfthelNepaleselcommunities. M The
keystandardslofimediationfarelsifollows:

»  Conlflictsharelnaturallindshouldibelresolved
(closure).Mtanffurtherprospectsforpositive
peace

* Disputantslinimediationlshouldldetermine
theloutcomelthemselvesiSelfidetermination).
Mediationfishnfhctftomingkolhvoluntary,
uncoercedldecisionlinlwhichleachlOparty
makesireelandlinformedihoiceshskolprocess
andbutcome.

* Mediationlislanlopportunityltoladdress
relationshiplissuesi(Relationship)

*  Mediatorshouldbelimpartial{Impartiality)
-IFreedomlfrom0favouratlism,lbiaslor
prejudiceletc.

* MediationlshouldlObelprivatel (Privacy/
confidentiality)HINoMisclosurebfthelnames
ofttheldisputant,rontentbildisputesiwithout
explicitlpermission

However,someltulturalivalueshndlorientations
ofisomelcommunitieslinlNepallmaylmilitate
againstlthelrationalbtandardslofithelmediation.
Somelvaluelpatternshndtulturallorientationthave
beenlidentifiedislifollows:

4.00CollectivistlOrientationlofithel‘Self’

Somelcommunitieslin@Nepalthavelgrouplbiased
orientations.MTheylplacelgrouplinterestshbove
thelindividuallchoices.00 Theylprevaillover
individuallinterest.00T heylidentifylthemselves
withlgroup.l TheirlidentitylisitiedItolfamily/
kinshiphetworks.ITheythavelpredispositionto
Interdependencell/lharmony.00Thelcollectivist
orientationlofthelselflhaslit’slimplicationslon
theflrationalstandardsloflimediation.

4.1ImplicationloniMediation

Selfideterminationlisilessstressedlbecausell of
requirementsitolconformltolgrouplnorms.
Relationshiplisithighlylvalued.00Privacylislless
importantiinsidelthelzroup.IDisputelResolution
ishlpartloftharmonyhndinterdependencelinthe
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community

5.00ConceptiofiPower

PowerllisIconsideredlasigodigifted.lInequality,
injusticelandldeprivationlislunderstoodlas
fatalistic,Jpresetandithushccepted A shlresult,
emphasislishoftenplacedlonbeniority,frank ftitle,
ageletc.IControllislassumedlasinotifallingInot
withinfindividualkelf. IThelguidingfphilosophy
isi‘Eventsthappen,deedsthreldone,consequences
happenibutltherelisinolindividualldoerloflany
deed”I(LordBuddha/Geeta).

5.10ImplicationloniMediation:

Selfildeterminationfonlresolvingiisputeshrednot
preferred.MDeterminationlbylothersforlonekelf
isigivenlpriority.MItlisIregardedithatlpowerful
andlseniorslknowlbetter.00Inlthelsamel way,
impartialitylmaylbelinterpretediasinotlhelping
inltimeloflladversitylandInonlconformancellto
expectations.lIMoreover,lexternallcontrollon
outcome/resultlisl acceptedl asl natural.
Furthermore,l successl isl consideredl as

combinationlofigoodifortune/effortsi(Bhagya
kotkhel)ktc.

6.00PatternlofICommunication

Patternbfitommunicationbmongkommunities
islambigious.If Yes Imayhothlwaysimean Yes’.
Itimaylimean

‘Ithearllyou’ Imaylibelevenl‘no’.00Nonlverbal
communicationslarelusedl ratherlithanlsaying
directtolconvey

messages.[Facelsavingfisverylimportantthmong
communities.

6.10ImplicationsioniMediation

Equivocallcommunicationlbetweenidisputants
maythitimpasse.lMediationhndfacilitationin
thelresolutionlofdisputesimaytbecomeMifficult.
ClarifyingloptionsV/findingkolutionslimaylnot
proceedlalonglllineariprocess.

7.00ViewlofiConflictl(Disputes)

Conflictishotiviewedhsdirect,tonfrontational.
Itisinotlunderstoodlinithelformloflexchange
betweenlthoseldirectlylinvolved.00ItlisIbut
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perceivedlasidisruptionloflcommunitylties]/
relationship.IWhilelresolvinglisputesindirect,
nonlconfrontationallmethodslarelpreferred. Mt
ishnotuseditolimposell osslofifacelonhnyone.

7.10Implicationlonlviewloflconflict

TherelisIclosellinkagelbetweenlPersonlland
Problem.MThelprocessimaylbeldirectedtoward
resolvingtensionslinlcommunity.Mltlmaylnot
resultlinithelresolutionboflindividuallproblem

8.00Conclusions

TherelisO al tensionl betweenlIndividual
satisfaction/needslandlcollectivelimperatives.
Thelthangeslinthelrealmbfithelstatelinermsibf
promotingl(humanlrights,lindividuallrights/
interest/selfldeterminationlrationalivalues)imay

notltontributeltolchangelinthelrealmboffsociety
(Socialloppression,idiscriminationlinequity).
Universallvalues/standardsl maylnotlbe
applicablelinfthelcommunities.ICiviclidentity
canlbelubordinatedtolgrouplbasedliidentity.

9.00(Possible))Recommendations

Onichelbasislofithelprecedingidiscussionfitican
bebaidithathdaptationhndcontextualizationbf
mediationlprocessimightlbelnecessary. Mkhould
belldonellwithoutlcompromising/undermining
thelbasicllvalueslofllinterests/rights.I1Nolone
method/processifitsiforlall.00Traininglto
mediatorslonlinterculturallmediationlasiwell
shouldlbelimparted.l0 ActionIResearchl (AR)
activitieslcanlbellinkedOtoltestOthelabove
assumptionshsiwell.
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ScopelandiPracticesiofiMediationiin
ConflictiSituationlandiLessonsILearned

Introduction

Mediation,lalform0lofl‘alternativeldispute
resolution’I(ADR)lorl‘appropriateldispute
resolution’ faimstobssisttwolbrimoreMdisputants
inlreachingfnmhgreement.Whetherhnhgreement
resultslorihot,landthetontentbfthathgreement
(iftany)ichelpartiesithemselvesideterminelrather
thanlacceptinglsomethinglimposedibyllaithird
party.ITheldisputesimaylinvolvel (asl parties)
states,organizations,lcommunities,individuals
orbtherlrepresentativeshwithllvestedlinterestlin
theloutcome.lMediatorsluselappropriate
techniqueslandiskillsitolopenlandlimprove
dialoguelbetweenMisputants,himingtolhelpithe
partieslreachlanlagreementlonOtheldisputed
matter.INormally,lalllpartiestmustlviewlthe
mediatorfaseutrallindlimpartial.

Thelstylesandhpproacheshdoptedbylindividual
mediatorshhrellikelytoMifferldependinglonitheir
cultural Oreligious,Iprofessionallbackground,
trainingllandlpersonallbeliefslandlOvalues.
Mediationbtylesvaryhotbnlylamonglindividual
mediatorsibutlalsolamonglcountriesibecauselof
thellculturallandisocietallinfluences.M.IManylof
thelapproacheslinimediationfarelinfluencediby
thelcustomslandInormsithatlexistlinddifferent
cultures,otablylbetweenthoselbfthelWestern
andlAsianlcultures.

ThislpaperllexaminesIscopellandlpracticeslof
mediationfinkcon{licthituationsliniMalaysiaand
lessonsllearned.

MediationiiniMalaysia

Historylhashlwaybflrepeatingfitsel{.Mediation
usedtolbehelmeansbfikettlingldisputesiwithllh
win/winhpproachlinthelearlylstageslofthuman
historylandinowlinimodernthistoryfithhastbecome

(0Ms.lGunathevilSinnadurai,] KualalLumpur

anl‘alternativeldisputelresolution’I(ADR).00In
Malaysia,Jmediationlisl promotedimainlylfor
resolvinglcommercialldisputesthsthelmediation
centreslarelestablishedlbylthelcommercial
institutesthemselves.

Thelfundamentalsboficommunitylmediationthas
beenbpracticelofithelEastforkcenturieshindithe
rootskanbeltracedbackitolthelteachingsbflslam,
Hinduism,Buddhism,IChristianityMincluding
thellteachingsbfiConfucius.Malaysia,ltountry
withimultitudelofffaithshndlreligionsthasibeenth
hostliforfithelpracticelofimediationlamongstlits
recipients.0 InD Islam,0 mediationd is0 an
indispensablellconditionlandlisirepresentediby
thelword shafa’a,whilstlinlHinduism;Ithe
mediationlprocesslisireflectivelinitheltextlofllits
scripturesllasiwelllaslinOthelconceptloflithe
panchayat IConfuciuskcameluplwiththisproverb,
“inldeathlavoidbellknlifelavoidiawlonrss” .

In0Malaysia,Osincel1600,00thelvillagelheadslor
Penghuluslaslpopularlylknownldealtlwith
matterslofilandiclaims,irelationsiwithltraders,
mininglcommunity,religion,fwar,illnessestnd
diseases ?.INotlonlylwaslithelvillagelchieflpart
oftallargerfadministrativelstructure,lbutlhelwas
alsolthelleaderloficustomarylpracticesandliwas
consultedlinimattersidealingiwithldebrt,
marriage,Ithelpilgrimage,landlmanylother
personalimattersithatlrequiredhdvicelrombwise
eldedlofithelgroup PLIAsThumanicivilization
progressedandMisputesibecamelinorelcomplex,
alongwithitheBritishicolonizationfithwasfound
thatimediationbyfeldersandivillagelchiefsTiwas
nollongerfsuitableftolsettleMisputesleffectively,
solkourts,thellaw,lawyershndjudgesicamelinto
thel picture.l AsD Malaysial developed
economically,tommerciallylandkocially,imore
andimorelcaseslwerelpresentedlinlcourtland
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therelwaslallcomplexlgrowthlinlthellegalland
judiciarylsystem.0IThelsystemIwaslnotlablelto
copelinMisposingtheleverincreasingfcasesiwithin
allreasonableltimelandlcosts.MHencelcamelthe
conversationbfresolvinglomebikheselmatters
outsidel court.010Modernl mediationl was
introducedoMalaysialonlylrecently.

LetlusllookNatlmediationlworklinIMalaysia.
MalaysianlOpublicOstilllremainlrelatively
unawarellofl ADRImethodslandlarel therefore
cautious,lduelprincipallyltoltheirllacklof
knowledge,experiencelandlunderstandingbfithe
mediationprocess.Ifffyouliviewlthelreasliniwhich
mediationthaskakenloffiprogressively,litlwould
focuslaroundithelcommerciallarea.lLetlusllook
atlsomelofthelimediationlkentreslestablishedlin
Malaysia.

ThellnsurancelMediationiBureaul(IMB)

ThelinsurancelMediationlBureaul(IMB)islthe
firstiformalizedlindustryflinitiativelinMalaysia
tolprovidelanlADRImechanismiforliconsumer
disputes.Mthslestablishedinl 991.0ThellMBlhacts
onlrulesiprovidedforthelinsurancelindustrylby
thelCentralBanklofMMalaysia.[Thelexistencelof
thelIMBlhasIshownlthatOtherelislpotentiallfor
mediationlinlMalaysia.lIBMIactsOtolassistOthe
resolutionbfnylconsumertomplaintsbetween
Insurancelcompanieslandithelconsumers/
policyholdersinhnlindependent,tostleffective,
efficient,linformallandfairiway®™.

MalaysianiMediationiCentrel(MMC)

In01995,0thelMalaysianiBarlCouncillsetluplan
Alternativel Disputell Resolutionl (ADR)
Committeetodooklintothelpossibilitylofketting
uplalMediationlCentreliniMalaysia.lTheJADR
Committeelmadelanlinldepthistudylofithe
variousimodeloffalternativeldisputelresolution
practicedlinfthelCommonwealthlasIwelllasithe
UnitediStateslofl America.lMembersloflthe
SingaporelMediationlCentrelwerellinvitedIto
makelpresentationlofltheirliCentre.

Afterfathoroughbtudyloftthelvariousimodesiof
ADRIandDinlparticularfiMediation,IthelBar
CouncilletlupthelMalaysiandMediationICentre
(MMC)onb*biilNovemberll999.0A tkheltimelbf
settingluplthelCentre,lwel onlylhadlabout127

MediatorsiwholhadlgonekhroughbBldayktudy
ofiMediationtechniquesiconductedbylimembers
oftheSingaporeMediationlCentrelandithel aw
SocietybiSingapore. DA tlpresent,theMMMClhas
onfitsipanel,lotallofll 50hccreditedimediators
wholareltrainedltolprovidelprofessional
mediationlservicesIforllalminimallfeel(whichfis
calculatedbasedionthelquantumbithelclaim)®.

ThelCentrelbfferskhelfollowingkervices:
a)iMediationBServices;

b)1A ssistandhdviselonlhowoetkhelotherkide
tollagreeltolmediationfifionelpartythasishown
interest;

c)0ProvidesiMediationOtraininglforlthose
interestedlinlbecomingIMediatorsland
accreditslandimaintainsilpanellofimediators.

CurrentlylthelCentrelacceptskivil,commercial
andimatrimonialimattershndlintendsltolexpand
thelscopeltobotherlimattershthllatertage.

ThelFinanciallMediationiBureaul(FMB)

ThelFinanciallMediationIBureaul (FMB)lislan
independentlbodyDsetlupltolhelplsettleldisputes
betweenl clientsilandltheirllfinanciallservice
providersiwholarelitsimembers.IBankINegara
Malaysiallestablishedlitlin120040as0al onelstop
centreltolprovidelconsumersiwithlanlvenuelto
legallredresslagainstlalllfinanciallinstitutions.
Thelbureaullwouldldeallwithitheirligrievances
againstl bankingl institutions,l insurance
companies,lfinanciallinstitutionslunderlthe
centralbank’skupervisionhndpaymentkystem
operation.l ThelFMBIprovidesl{ree,lfast,
convenienthndkfficienthvenuelolreferisputes
forlresolutionlasianfalternativeltolthelcourts.
TheseldisputeslmaylbelBanking/Financial
relatedlasiwelllaslinsurancelandiTakafullrelated
o fTakafullishndslamicinsurancelconceptiwhich
islgroundedlinlIslamic muamalatl(banking
transactions),lobservingthelruleshndlregulations
ofilslamicllaw.

BankingIMediationiBureaul(BMB)

ThelBankingIMediationIBureaull (BMB)l0was
establishedinM997 0T heBureaulwastformedby
thelbankinglindustryl primarilylitolprovide
disputelresolvingerviceslforthelbenefithoftheir



http://www.docu-track.com/index.php?page=38
http://www.docu-track.com/index.php?page=38

customers.ICustomersimaylreferlitheirlclaimlto
thelBureaullifitheylhavelanyldisputelinvolving
monetaryllosslarisingloutlofibankingliservices
providedibyfthelbanks,Inamelyfthelchargingflof
excessivelfees,linterestlandlpenalty,Imisleading
advertisement,lunauthorisedlA TMiwithdrawals,
unauthorisedluselofiicreditlcardslandlunfair
practiceloffpursuingfhctionshgainstithelustomer
aslhlguarantor.

ThelBMBIcanlonlyladdressicomplaintslagainst
commerciallbanks,0financelcompaniesiand
merchantlbanksllicensedunderithelBankinghnd
FinancialdlnstitutionslAct19890“BAFIA”).80The
BMBlonlyldealsIwithlcomplaints,Jwhichlhave
firstibeenllodgediwithithelbankinglinstitution
concerned .

ThelHousingiBuyersiTribunal

Infalresponseltolaimajorgrouseloflhouselbuyers
thatlkivillctionlinkcourtliskexpensivelandklow;
in002,theMinistrylOfiHousingkreatedhhew
partlinithelActli.e.lalHouselBuyersiTribunallto
belnhlternativelforumforpartieskolresorttolin
settlingltheiridisputes.fT helmechanicsloflwhich
arellprovidedibylSectionl160ofithel Housing
DevelopmentControllandiLicensing)iActll 966
(“HousingDevelopmentlAct”).l,

The(Tribunal(ForiConsumeriClaims{(CCM)

ThelCCMiislanlindependentlbodyllestablished
underlthelConsumerlProtectionlAct01999
(“CPA”)Iwithithelprimarylfunctionlofthearing
andldetermininglclaimsifiledibyllconsumers
underlithelCP A .IAIthough,ltheICCMidoesInot
expresslyluselthelwordimediation thelprocedure
isverybimiladtotheldHBT [ThelADRImechanism
employedD inl thel CCMI leansl towards
negotiation. P,

MediationlinitMedicallNegligencelCases

Mediation,Jundoubtedly,foffershkolutionlkolthe
difficultiesbofitorditigation dtthasimanylfeatures
thatimakefithnhttractivelandblviablellternative
intheltontextbiimedicalhegligence. Mnparticular,
thegoalsiofilitigationthavelhbsolutelynothingto
dolwiththealingwhereasithelgoalsbfiimediation
appearflentirelyliconsistentiwiththelparamount
goalsl offl medicinel suchl asD enhancing
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communication,lincreasinglunderstanding,
easingthelexchangelbffinformation,Hfocusinglon
theDhumanOsideloflaldispute,lgivinglan
opportunitylforkonciliationfandlrestorationlof
relationships,lanlopportunitylforfhealing,land
anllopportunitylforlalcostleffectivelanditimely
resolution.l Thelflexibilitylofithelmediation
processlwilllalsol makelitl possibleltoldesign
remedieslthatlareInotlonlyllcompensatory,ibut
preventl futurel occurrencesl ofll medical
negligence '°.MMediationlistalmorelppropriate
forumbslitfenablesitheldoctortolad mitlfaultl(if
any),lexplainlthelivarietyloflproceduresthvailable
inltreatinglithelsaidlpatientlandlassurelithe
complainantthatlallithelnecessarylstepsiwere
takenOduringftheloperation. Mediationshould
alsollbelpracticedlinlthelresolutionlofimedical
disputeslaslitlreducesitheldamagelsufferediby
thelDefendantimedicallpractitionershshlresult
offinegativelipublicity.DMediationlalsollprovides
speedierfjusticeltolthelpatientlaffectedibylthe
allegedinegligencellandlcurtailsithelexpenses
incurredforlitigation.

ThelMalaysianMedicallCouncillworksiwiththe
MalaysianlMediationICentre,ltoll providelfor
partiestollappointlsuitablelMediatorsltolsettle
theirlisputesboutsidelcourt.Medicallhegligence
litigationfislonOthelriseliniMalaysialaslpeople
becomelmorelawareloflmedicalldevelopments
astwelllsltheirhbilityltolsueldoctors.0Currently,
therelarelmorelthan®B,000thealthcarelpersonnel
whollarell registeredlmembersl offithel Medical
ProtectionliSociety ".00Thisifigurelinlitself
suggeststhellevelbfiprecautionitakenbymedical
personnellagainstithelharshiconsequenceslof
litigation.

Iislinterestingltolobservelthatlmostlofiithe
mediatorl workl donel is0 courtloriented

mediation.MMediationfislhowlembracedhslpart
oftthefjudicialiprocess.

IsitherelanylCommunityiMediators?

WherelarelthelCommunityIMediators?0What
happensiwhen0therelislalraciallissue?DDolthe
politicianslactlasimediators?l Wholl mediates
neighbourhoodMisputes?

Onlimostlbccasions,;whatlhappenslisthatINGOs,
ResidentiallAssociations,InterestiGroupsform
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coalitiontolhaveltheirlgrievanceslandidisputes
heard.[Expertiselwithinthelgroupsiwillimediate
howeverlthislisinotlinltheltruelessenceloflithe
meaningloflcommunitylmediationlasithe
mediatorlwilllbelbiasedlandlhaslanlinterestlin
thelispute. NowlthisHoeshotlreallylcomelunder
theltruelmeaningloflalcommunitylmediator.
Herelthelinteresteddpartyfisibiasedkolthellissue.

Examplesbfisuchlzroupshrelhighlightedbelow:

JointlActioniGrouplforiGenderiEqualityl(JAG)

ItiwasliformeduinOthel1 980slandIwaslpreviously
knownhsJointlActiondGrouplAgainstiViolence
AgainstWomenJAGIVAW).JAGlshkoalition
offifivelorganizations:00 AllIWomen’slAction
Societyl (AWAM),0Sisters0 In0Islam0(SIS),
Women’sIAidIOrganisationl(WAO),[Women’s
CentrelforlChangel (WCC)I0Penangland
PersatuaniKesedaranlKomunitilSelangor
(Empower).JAGIworkshtthelpolicyllevelland
advocatesiforlegal Ireformsitolcreatellaigender
equallsociety 0lt0hasicampaignedlforlissueslof
rape,idomesticlviolencelandksexualtharassment
amongstlothers.0lAslthelprogressivelwomen’s
movementgrew JA Glhlsotooklonbtherlkritical
issuesuchlhsemocracy, Mevelopment,tulture
andlreligion fandkexuality.

In019850a0]ointl Actionl Groupl(JAG),0trade
unions,universitylandconsumers’ssociations
andlindividuallwomen,JwasOsetluplagainst
ViolencelAgainstiWomen.1JAGOdeclared
domesticlviolencelhl sociallconcern’landicalled
forfthellenactmentloflalDomesticlViolencelAct
inMalaysia.lThelA ctiwaspassedibylparliament
in01994..0Afterllelevenlyearslofiworkshops,
campaigninglandlnegotiations,ithelDomestic
ViolencelActl(DVA)Iwaslfinallylimplemented
onllstunel1996 21,

NationallYouthiConsultationiConference

NYCClislalcoalitionlofifivelorganizations
advocatinglforlyouthlissueslandlserveslasla
platformforlyounglpeopleltokhareltheidviews
onlissueslthatlconcernlthem.0 Thelfive
organizationslarelYouthlforlChangel (Y4C),
KualalLumpurl&ISelangorlChineselAssembly
HalllY outhiSection,PusatiKesedaranKomuniti
Selangorl(Empower),0SolidaritilMahasiswa

Malaysial (SMM)landithelNationall Young
LawyersiCommitteel(NYLC) B+

CoalitionitolSavelKualalLumpuri(CSKL)

VariouslresidentsTassociationsinKualal . umpur
formednOthisOcoalitionOtolvoiceloutltheir
disagreementlboveritheDraftICityPlan@020that
waslproducedbyICitylHall.[ThelvisionlforTKuala
Lumpur,[fAIWorldIClassICity’ fencapsulatesihe
ambitionloffKualalLumpurStructurelPlan2020
(KLSP2020)iolmakelKualall umpurlaleitylthat
willlassumellalmajorigloballandisublgloballrole
forlthelbenefitsbfhlllitscommunities,fworkers,
visitorshndlinvestors 0T helpointshrelthatiThe
KualalLumpurIDraftlLocaliPlan120200violated
thelstrategiclpolicieslofithelNationallPhysical
Plan0(NPP)ladoptedlunderliSectionl6Bloflithe
TownhndICountryPlanninglActl1976.0Highfrise
buildingsl in0 alreadyl populatedD areas,
developmentlonmhillklopes,konversionloflopen
spacesitollcommerciallareasihadlalllcreatedlan
uproarlhmongfresidents.0Residentslwerelgiven
anlopportunityltolappearfinifrontloffalpanellito
voiceltheirlgrievances.1HoweverlithisTwasl far
fromimediationlasithellpanellwaslappointediby
thelDraftiPlannersithemselves.0CitylHallDhad
differingllviewslonlmatterslwhichlarelllegallin
naturelpertainingtothelraftiplan [T helpoliticians
J[PakatanRakyatlThelOpposition)imembersiof
parliamentiwantedtoimeetiwithlPrimeMinister,
DatukiBSerilAbdullahlAhmadBadawi,koliscuss
mattersipertainingltolkhel‘grosslylflawed”MDraft
KualalLumpurl Cityl Plan02020.0Development
doeshotimeanimorebuildingshndthighlrisesand
takinghwaylbpenlspaces.IWhatlisthelpurposelof
developinglcommunities?Justitoimakelmoney?
Welsolwantkoldivelthappyllife,kolfeelsafeland
haveldecentlfacilities.;Wholdolwelhave

ResidentiallAssociationsiandiCommunity
Centresi(RukuniTetangga)

Residentiall AssociationslworklpartlyDas
mediatorsbasedlontheifbwnlkxpertiseltolresolve
disputeslandlgrievanceslbetweenlresidentsland
thelrelevantlauthoritiesllikelDBKL(Town
Council),[Policelandbtherikervicelbectorslinthe
area.

RukunlTetanggalorlcommunityllcentresiwere
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projectsllaunchedlinfthelearlylyearslofithel70s
andBOskkolhelpliminimizelthelpossibilitylofitrime
inlresidentiallareas.0 Untilltoday,0Rukun
Tetanggasllarelstilllprominentlylactivelinisuch
areasl wherel theyl runl morel fellowship
programmesthanhightlpatrols.RukunlTetangga
waslpreviouslylverylmuchhssociatediwithinight
patrolsiwherelresidentsloffalspecificlarealgroup
togetherandiwalkhroundinroupsleveryight
inlorderftolkeeplthelarealsafe.0ThelMinistrylof
Women,[FamilylhndlICommunitylDevelopment
islonelthatiplayshibigirolelindpromotingRukun
Tetanggalinlresidentiallareas.1Led0bylthe
Ministry litlwaslestablisheditolupholdivarious
causeslandl policiesIthatlaffectlnationallunity
throughlthelfewlagencieslofiDepartmentlof
Womenl Development,l Sociall Welfare
Department,INationallPopulationfandIFamily
DepartmentlhnditheSociallnstitutelbfMalaysia.
Itsresponsibilitieslincludelrunningland
sponsoringlprogrammesthatlpromoteshational
unityl andl harmony,l planningl and
implementationl ofl womenl andl family
developmentlprogrammeshndimanyfbthers.fThe
MinistrylfiCulture,JA rtslandHeritageltooblays
allpartlinlpromotinginationallunitylthrough
culturallprogrammeshndithelrts.IAllloffwhich
serveslalcommonlpurpose.IRukunl Tetanggas
wouldlhavelworkedicloselylwithlalllthese
ministriesiwherelfundingndbupportlarelziven
outlwheneverneeded 1.

LatestliniCommunitylMediationiDevelopment

Afterb1lyearsoflindependence,Malaysiallisbtill
experiencinglraciallconflictslafterdlsufferinglla
majotlethniclviolencelini19690whichlleftimore
than@00peopleldead.lOtherrievancesbetween
ethniclcommunitiesthaveloccasionallylsparked
bloodshed.l AldisputelbetweeniMalayslwho
celebratedhiweddinghnditheirflindianmeighbours
whotheldalfunerallatithelsameltimelprompted
violencelthatlkilledlalfewl peoplelnearlKuala
Lumpur.0Authoritiesthavelacknowledgedithat
raciallpolarizationfhaslincreasedlinfrecentlyears
evenlthoughthdMalayiMuslimmajoritytstillthas
generallylamicablelrelationsiwithlthellarge
ethnidlChinesellandiIndianlcommunities,lwho
arelimainlylBuddhists,IChristianshndiHindus.

WithlallOtheselracialOtensionsiflaringluplinithe
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countrylMalaysialheedsneutralimediatorsiwho
canlpreventlthelusuallconflictsDbetween
neighbourslfromhccumulatingndiransforming
intolethniclproblems.

Inddisputeslinvolvingldifferentlethnicligroups,
peoplelinithelcommunitylitendltoltakelsides
basedbnlracendlreligion buthobodylimediates.
InMalaysiapoliticiansioftenltakellchargelwhen
raciallorlireligiousltensionslarise,lorlare
sometimeslaccusedloflibeingithelcauselofithe
tensions,litlislunclearlwherelthelmediatorsiwill
fitlin.
TheNationallUnitylndIntegrationDepartment
hadiplanneditoltrainkpecialimediatorsitolresolve
disputeslbetweeneighbourslofidifferentlraces
infalbiditolpreventlcommunalltensionslinfthe
ethnicallyiverselcountry.

In02007,0aboutl3000volunteerlcommunity
representativesirukunltetanggaimemberslfrom
communitylkentres)Thadlundergonelmediation
coursesllaslpartlofithelgovernment’sleffortsito
curblraciallandireligiousifriction. Theylwere
peoplelwholouldialkkobothbidesinhidispute
toldefuselraciallproblems.0 Theyllwereltrained
locallyllbyDsociologist,0ProfiDatukIDr.l1 Wan
AbdullHalim0 Othman.0 Thel mediation
programmelwouldllbelimplementedlinlurban
areaslwherelthelriskloflracialldisputeslis
relativelylhighlbecauselmanylmultiethnic
residentsllivelalongsideleachlother.lPlanshrelto
focuslonDareasilikel KualalLumpur,lcentral
Selangorlstate,JnortherniPenanglstateland
southernlJohorlstate.Mfflsuccessful litlwouldibe
implementedinationwide [,

InR008,khelkovernmentfailediwithoutlriallfive
ethnidIndianfhctivistsfrombroupthattbrought
morelthan(10,0000protestersintothelktreetsbver
claimslofiraceldiscrimination.MApanelloff1 0o
150people,idrawnlfromiunityldepartmentlstaff
trainedlinimediationandheighbourhoodiwatch
officials,iwerelcalledlintolworkiwithithelpolice
andltacklelproblemslonOthelgrounditoldefuse
anyfracialltension.

Theltommitteesiwerelgiventheltasklofachieving
alwinliwinbituationforfhllthelpartiesiconcerned.
Oncelinformedbyfpolicelbftalashlorfargument
thatlmightltakelonlraciallovertones,ithelpanel
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membersiwouldlswinglintolactionlandltrylto
resolvelmatters.0Eventually,Othelgovernment
planneditolwidenltheldistrictllevellpanelsito
includelgrassrootslleaders,docalluthoritiesland
membersbfithelpolicelasiwell.IA ndlbeinglocals,
theylwouldhavelhbetterpicturelbfiwhatthappens
onlthelgroundhnditherelwouldbellessuspicion
aboutltheirfintentions.

“Theylhadlplanneditolhavelmonthlyllmeetings
wherellpeoplellcanlvoiceltheirligrousesitolthe
mediatorslsolthelmatterlcanlbelresolved
peacefully.IWelhavelyetltoldecidelwhetherlthis
shouldibeldonelccordingtolzonesbrdistricts.

Conclusion

Mediationlinlgenerallhasinotlbeenlactively
promoteditolithelpublicliniMalaysia.lltlwould
seemlthatfthelMalaysianlculturellisimostlsuited
forlsuchlaldisputelresolutionlprocess.lllcame
acrossithislperspectivelbloggedbylChanKheng
HoelnTAdvocateMediatorfin@Malaysia. Inlthe
MalaysianlculturelwelthinkImorelinfitermslof
relationshipsthanltontracts.[Wholdolwelengage
forspecificiworks?Peoplelwithiwhomiwelhave
alrelationship.THowldollwellengagellthem?I1We
trustithem,basedlonlthelexistinglrelationship.
Howldolwelcollectloverduellpayment2IWelbuy
themlalmeal,landIbuildimorelrelationship.lIn
otherliwords,fthelMalaysianfculturelisialllabout
creatinglrelationships,linterlipersonallskills,
investedbverthellongterm Mediationtoo,lish
promotionbfirelationshipsandimanytimesithat
holdsOthelkeyltolresolvelconflictslwherella
contractuallbreachthasiclearlyhappened.

Welalllhavelalneedtol“savelface” ISavingiface
meanslhavinglalbottomilinelunderlwhichIwe
wouldhotgol(contributingftolthelolutionbeing
morelrealistic),laswelllasinotipushinglouriway
beyondhikertainllimit,deavinghnlbpendoorfor
thelotherlsideltolstepldown.0Becauselwelall
understandithelneedtolsavelface,ltherelislless
likelihooditolinsistlonlourDstrictlrightsallithe
way JAndnotlinsistinglonlone’sistrictlrights(is

clearlyflaligoodiste plitowardsldisputellresolution
us)

InlalMultilraciallanddculturallcountryllike
Malaysia,lthel questionloflishouldiwelhave
communitylmediatorshndidevelopkthemlposes

alchallenge.0Thelracesithatimakeluplits
populationlhavelinlsomelwayldriftedlapart,
separatelfriends,Iseparatelsocialllives.IMalaysia
markedi500yearsloflindependencelin2007,0but
manylcitizensllamentlthellacklofltieslbetween
majoritylMalayslandithelChineselandiIndians
livinghlongsidelthem.

ForllMuslim0familylmediatorslandiforifamily
mediationitrainersinMalaysiaiProflDatukDr.
WanlAbdullHalim0OthmanUhaslalsolstated
concernsithatlimediationkanlpotentiallylleadto
unjustloutcomes.Mtlislessential ftherefore,ithat
Islamiclimediatorsthredmindfullofithelstructural
factorskcontributingkotonflicthndiworktoward
findingslwaysloflachievinglsociallyljust
outcomeslforflalllpartieslindmaritalidisputes,lin
particularliforfiwomenlandichildreniwholarelat
riskbflongoingviolencelandhbuse.

ThelMalaysianiGovernmenthndhgencieskhould
aggressivelylleducatelandlcreatelawarenession
communitylmediationthatliskcurrentlylvailable
andlbeingldeveloped.lAllDtraininglprovided
shouldlbelnonlbiasedlandlonlylbelbasedlon
promotinglinationallunitylamonglalllraces
irrespectiveloftheirlreligion.
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Mediation:IComparativellegislativelModels

Alcountry’stformaldawlgrowsbutlbflitskulture
andDsociety.0Mediationlparticularlyldoesinot
existinbvacuum.dtbperateshgainstbackdrop
offinationalldisputel managementlculturelland
institutionallruleshndlregulations.lA ccordingly,
ithisinothingllessIthanimisleadingfitolconsider
mediationlaslaluniversallprocesslinlisolation
fromDitsicontext.0ContextldetermineslThow
mediationfishbsorbedndhppliedibyimediators,
disputelmanagementlprofessionalsisuchlas
lawyershindilients.IContextldefinesimediation
andthaslaldirectlimpactlonthowllitlislpracticed.
Nationalllegallcontextsireveallhistorically
embeddedbystemiddifferencesikhatkanlprovide
insightslintolthelreasonsibehindlthelrapid
expansionlofllmediationlinlcommonllaw
jurisdictions,landlthelcomparativelylhesitant
developmentloflmediationlinlcivilllaw
jurisdictions.

WelwilldfirstllookDatltheleffectloficulturelon
legislation,anditheniwelwilllexaminelthelbasic
principleslofimediationlinifourldifferent
countries.l Thelfirstlexamplelwilllbel courtd
connectedimediationiniGermany,hsktipulated
bylthelfirsiktatelmediationlegislation.0W elwill
thenlexaminelthelJapaneselconceptloficourtl
connectedlmediation.INextIwelwillldiscuss
Australianllawsllandiruleslonimediation;land
finallylwelwillobrieflyldiscussithelU.S.0Atlthe
end,Iwelwillllooklatlwhatlquestionsitolasklto
determinelwhetherflexistingldraftllawlmatches
Nepalilculturallandilegallpractice.

CulturaliContextllISomelQuestions

IsOtheljurisdictionidiscussedlalcivill or
commonllawljurisdictionslandlhowldoes
thatlinfluencelimediation’sldevelopment?
Tobwhatextentdothistorylandiculturelhape
mediation’sHevelopment?
HowlHolulturalidifferencesihmonggroups
impactitheldevelopmentlofimediation?
Whichlproblemslinthejusticelsystemrive
effortsitoldeveloplmediationlprogramslini
country?

l1BenlReed,ThelAsialFoundation

Theselquestions,Janditheirlanswers,Iwillldiffer
considerablyllfromlcountryltolcountry.lFor
example,iwelknowlthatlGermanyfishlcivilllaw
country,landthelU.S fshtommonlaw.Butinuch
offlU.S.dawlislinterpretedhsitiwouldbelintbivil
lawlcountry;landithelsamelisitrueliniNepal.0In
orderltolbeluniformhndithrough,iwelwilldookmht
sevenlimportantiartsiofimediation:

1. MediationStylelAndValuesiAndiTheories
ThatlUnderlielThelMediationIProcess.

Here OwelwilllaskThowlthelculturelshapes
thelstylelofimediation.0In0thelalternative,
welmightlasklwhatlalparticularlculture
meansbylthelwordl*mediation.”

2. VoluntarylOr0MandatorylNaturel Of
Mediation

Tolwhatldegreeldolbothlparties,lorleither,
haveltohgreetothelmediation?Ifimediation
isimandatory,fwhy,lhndinfwhatlases?IAnd,
doeslthislapproachimakelsenselinfanother
culturallcontext?

3. InformalitylOfiT helProcess

Doeslthellegallculturelrequirelstrictlrules
aboutthowlthelmediationlisktructured?Are
therelvariationslintheselrules?MWhy Joriwhy
notHhndiwhichiworksbest?

4. QualificationslOffiMediators

Inimanytlegallforth,imediatorsfarelrequired
tolbellawyers.dHowever,khislshothlways
thelcase.IThellculturalibiastifor,landlagainst
attorneysl isl importantl toll explore.
Sometimes,Janfattorneyllmightinotibelthe
rightItoollforltheljob,Isoltollspeak .IOught
therefitolbellsomelminimumiqualification?
Whol oughtl toll choosell whatl this
qualificationllis?
5. RolelOfiMediators

Thisleadslbackkoltheljuestionlinl#1:0what
isimediation?IAlmediatoricanlsupportlithe

process,cthshzuidetolthelparties,riwork
primarilylshntarbiterbofifact.

6. Confidentiality,lPresencelOfiThelParties
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AndiOtherPersons

Culturally,Misputelisihothlwaysbetween
onelindividuallorlentityle.g.llcorporation
orlcompany)ndhnother ditanbelbetween
onelfamilylandlanother,JorIcanihaveleven
broaderlramifications.IShouldlothersibe
involved?DAlso,0somellegallcultures
promotelthelideakhatthirdipartiesiwithfan
interestlinlthelmediation,Jorlwholhave
speciallqualification,lshouldibefllowedito
participatelinithelmediation.

7. PrivatelCaucuseslO] ointiSession

Finally,0welwillllooklatlthelquestionl of
whetherlthelmediationlisldonelasklprivate
sessionlinlwhichlonlylthelmediationland
onelofithelpartiesllislinvolved,loriwhether
mediationlislperformedlinlal quasill
courtroombketting.

Germany:[AlClarificationlOfiThelFacts

ThelGermanlapproachlisItolfocuslonll “the
clarificationlofiithelfacts"landIthelfactlthatlmost
mediatorsl(ifnothll)underthefmandatorylprogram
willlbellawyerslandinotaries,lindicatelthatalvery
legalistidhndlevaluativeformbfimediationfisiikely
tolbecomelthelfacelofimediation.

LawslandlordinanceslinlGermanylandlother
countrieslnowlrecognizelmediationlaslpartlof
thelrolelofflallawyerland,linlsomeljurisdictions,
asOpartlofitheljudge’sirole.0In1Germany,ithe
mediativelelementinkhefjudicialirolethaslledo
onellviewllthatlmediation,latlleastlinlal courtl
relatedontext/ishjudicialfunction™ankxample
offllawsihavingflaldirectlimpactlonlthellconduct
andkontextbofthelimediationprocess.

1. Factlfinding,0 AnalyticallStylelBasedlOn
LegalisticlA pproach

2. VoluntarylMediationl(unlessOlharmDislde
minimis)

LessIFormallProcess
MediatorslLawyersloriNotaries
Legalistic/EvaluativelRolelForMediators

o VoW

ConfidentiallProcesslInvolvinglOnly
Parties

7. Privatel Caucusesl Ol JointSessions,1 But
WithlInterventionistlA pproach

Japan:iThelPursuitiForiSociallHarmony

“Mutuallconcession”lislalcentrallfeaturelof

Centerlfori Legall Researchl andlResourcel Development

judiciallcourticonnectedimediationfindapan,be
itlcivillorlfamily.lInlmodernlwesternl1ADR
theory,oncessionlisthoughttolbellessidesirable
thanflcreativelsolutionlthatsatisfieslthelneeds
andlunderlyinglinterestslofibothlpartiesitola
dispute However,infJapanthelrolebitoncession
inkffectingidisputeslislconsideredolimportant
thatlitlisspecificallylprovidediforibyllaw.0T his
reflectsithelculturalitraditionloflconsensuslin
Japan,Imutuallconcessionsibeinglonelmeanslby
whichonsensuslishchieved.

ThelJapaneselmodellisibasedlonithelpursuitifor
socialtharmony,imoral idutiesfandlotherflextral
legallconsiderations.0 Al problemOwithOthis
approachlisithatlthellegislativelylenforceable
rightslarelnotlnecessarilyllrecognized,laslthe
courtlconnectedimediationlcommitteelisinot
boundbylawlorthelformaliweightlofievidence.
Ratherinftheidinterventionsihelmediatorsiwill
lookmorelktolstandardssuchislreason,tommon
sense,lequitylandlimorality.[Thisimay,loficourse,
meanthatthelimediatorisllessimpartialithanthe
mightlbe.

1. NonlAdversarialStyleBasedlonl‘Meeting
ofitheMinds,”fMutuallConcession”

. VoluntarylMediation
3. MorelFormal,fJudgelManagedProcess

CommitteellofilMediatorsiFroml Various
Professions

5. MediatorsiHelplThellPartiesIToll Discuss
ThelConflictlAndIDevisel TheirlOwn

Solution

6. Confidential 1ButlThirdIPartylPresence
Permitted

7. LargelyPrivatelCaucuses

Australia:MaximumiFlexibility

AustralianlCommunityQlJusticelCenterslhave
welllestablishedlgovernmentl-Isponsored
mediationlentersiocatedithroughoutiAustralia.
Thelkentersofferimediationkervicesleitherfree
offichargeloriforflalveryllowlcostitolthelpublic.
Generally,Imediationlinfalllindustrylareasiis
available,Jalthoughimostimediationsithatltake
placeldeallwithifamily,Ineighborhood,0small
businessloriconsumeridisputes.iThellmediation
processfappliedlinlCommunitylJusticelCenters
islregulatedibylstatellegislationlaslarelother
mediatorfrelevantlissueslbuchtsktandardsbofitare
andimediatorlliability.
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Inladdition,lbothlgovernmentlandinonl
governmentlorganizationslinlAustralialoffer
communitylimediationervices.ITheselinclude
UNIFAMIandiRelationshipslAustralial with
respectitolfamilyldisputes,Jorganizationsiiwith
religiouslconnections,llegallaidlofficesland
communityl legall centersl thatl provide
inexpensivellegallserviceslincludingImediation
tolmemberslofithelpublic,thelombudsmanland
governmentMepartmentsidealingiwithffamilies
andOjuveniles.0Schoollmediationl projects
focusingbnlpeerimediationhndhntilbullyingtan
belfoundlinfhlliA ustralianiStates.

Variationslofivoluntarylandimandatorylicourt]
connectedImediationlschemeslexistlatifederal,
statelandlocalllevels.ICourtlrelatedimediation
inlAustralialdatesibackltolthel1980s.0Today
mediationflislofferedlasialcourtlrelatedidispute
resolutionllprocesslinlalmostleveryllAustralian
court.lExampleslofivoluntarylischemeslcanibe
foundinihelFederallCourtloflAustralialindihe
DistrictlCourtlofiNewlSouthl Wales,Iwhile
exampleslofimandatorykchemeshreltolbelfound
inlthelQueensland, 1 Victorianlandl Western
AustralianlSupremelCourts,IthelFamilylCourt
off AustralialanditheD Administrativel Appeals
Tribunall(AAT).0 Theldevelopingltrendlis
towardsimandatorylreferraltolimediationhtlthe
discretionboftheltourt.

1. Resolvingtheldispute,lorhtleastlitscope

2. Trendtowardsimandatorylmediationhtthe
discretionboftheltourt

3. InformalitylOfiTheProcess

4. RegulationlObylservicelprovidersland
industrylgroups

5. MediatorfishnlFarlyllNeutralEvaluator

6.  Confidentiality,[FlexibleStructure

7. EithedPrivatelCaucusesiOrJJointiSession

US.A.:

BecauselofithelfederalktructurelbfithelU.S. tls
difficulttoimakekweepingkeneralizationshbout
thelU.S.0Wherel possible,litltendsitol match
Australia.lHowever,Imediationlisimuchlmore
frequentlylmandatory,lespeciallylwherelthe
natureloftheldisputelisllikelyltolinspirelfriction

(e.g-Mamilylanddaborllaw).
1. Clientdirected,FlexiblelStyleMesignedio
limitlcosts

MediationlOftenMandatory
3. Processlinformal ,JAgreediupontbeforehand

4. MediatorslLawyers,lorSelectedByParties
5. Mediatorlisineutralladvisor

6. Mediationlconductedlserially;lmediator
helpsiclientslstrategize

7. PrimarilylPrivatelCaucuses

Nepal:lSomelquestionsiandiSuggestions

TheljuestionsithatNepaliegislatorshould
askithemselvesIbeforelcommittingltola
Mediationl Lawl isD toll examinel the
experienceslofithelcountriesiIIreviewed
above,landlasklsomelimportantlifollowlup
questionsthathrehotbtronglylemphasized
inthelexistingidraftegislation:

Doesl thell legall culturel restrainl the
developmentlandlacceptancellofimediation?
Isithellcourtlsystemlandilegaliprofessionitoo
highlyliregulated,Jandi willlthisdiscourage
lawyerslfromllembracingimediationlaslan
alternativeltollitigationfHowftanthisproblem
belddressedHordoesliteedltolbe?

Wholwilllpaylforithelimediation?IAndlisthe
timelhndlkostletficiencylbfthellegallsystem
suchthatithatithelpromiselbfltimelndlcost
savingsiwilllmotivatelstakeholders?

HasOthellawlbeenlOwrittenlwithlprecise
definitionslofliterms?0IsIthereluniform
terminologylisuchithatlalllagreelon0the
meaninglofimediation?0Ifinot,lisIthellaw
flexiblelenoughltolbelappliedlinmhllicases?

Isitherelrulturalsettlementlorhrbitrative
functionlinherentlinNepalifculturelthatthas
beenconfusediwithimediation?

WhatllisOthelcurriculumiforimediators?0Is
everyonelusinglthelsamelcurriculum?1And
islthelstyleloflegalleducationlpracticallor
theoreticalIFlexiblelorlrigid?

InbelievelthatlitlisINepal’sibestlinterestlto
incorporatelthelfollowinglprincipleslintolthe
LawlbnMediation:

1. MaximizelClaritylandFlexibility
MakeMediationiVoluntary
MakeMediationnformal
FlexiblelQualificationsiOfiMediators
RolelOftMediator:MNeutrallAdvocate
PermitPresencelOfiOtherMPersons
PrivatellCaucuses,1GenerallCaucuslatlend.

N o RN
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4:20ton4:35 RemarksifromialForeigniPaperipresenter,iAtty.IRowenalDaroyiMorales

4:35to14:50 Remarksifromilocalimediatorsiofipartneriorganizations

4:501tol5:00 RemarkslfromIMUANIRepresentative

5:000to5:10 RemarksifromiHonorablelRamiChandralRai,DistrictiCourtlJudge,[Dolakha

5:101to05:20 RemarksifromiHonorablelEkIRajiBhandari,)ICAIMember

5:200to05:30 RemarksifromIMOLDIMinister,ithelChiefiGuestlofithelclosinglsession,Hon'blelRamiChandralJha

5:300to05:40 RemarksifromiProf.lJohniPauliLederach

5:400to05:50 VotelofiThankslandiClosurelofiProgramibyiChair

5:5000niwards Dinner
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Annexini NationaliConferenceltollnstitutionalizelMediationiiniNepal

16017Wanuary,2009

Participants’iList

PAPERIPRESENTER
[ SN, Name [ cCouty |
1. Dr.iFerdousiJahan Bangladesh
2. Ms.IKamalinilDellSilva SrilLanka
3. Prof.INomitalAggrawal India
4. Atty.IRowenalDaroyiMorales Philippines
5. Dr.YubarajiSangroula Nepal
6. Dr.[TrilochaniUprety Nepal
7. Mr.IMuktilRijal Nepal
8. Ms.IGunathevilSinnadurai Malaysia
9. Mr.BeniReed ThelAsialFoundation,Nepal
COMMENTATOR
Ell_
Hon'ble,[KesarilRajPandit Judge AppellatelCourt
11. Hon’ble,lIshworiKhatiwoda Judge AppellatelCourt
12.  Dr/AnandalMohanBhattarai Judge AppellatelCourt
13.  Dr[RamiKrishnalTimalsina Registrar SupremelCourt
14. Hon'ble,BinodiSharma Judge DistrictiCourt,[Rasuwa
15. Mr[SadhuramiSapkota JointiSecretary MOLJ&ICAM
16.  MriMahendralPrasai Mediation[Center
17.  MrINarendralPrasadiPathak FormeriDeputylAttorneyiGeneral
18.  Ms.GeetalPathak President CeLRRd
TRANSLATORS
19.  HriseekeshiUpadhaya TUIENglishiFaculty
20.  KalanidhilDevkota Freelancer

PARTICIPANTS

I T T

Hon'bleTopiBahaduriSingh ExecutivelDirector NJA
22. Hon’ble/ArjulRanalDeuba Memberi(PresidentiRUWDUC) ConstituentAssembly
23.  Prof.ManikiLaliShrestha GeneraliSecretary SUSS
24.  Mr[SagarlPrasain DeputylCountryRepresentative TAFNepal
25.  MriGovindalDas[Shrestha ChieflofiParty TAF
26.  MrTillPrasadiShrestha JointRegistrar SupremelCourt
27.  MriShreekantalPoudel JointRegistrar SupremelCourt
28.  Hon'blelYagyalPrasadiBashayal DistrictiCourtilJudge Lalitpur
29.  Hon’blelRamiChandralRai DistrictiCourtJudge Dolakha
30.  Hon'bleDipendralAdhikari Judge NJA
31.  Hon'blelLekhiNathiRegmi Judge,[Kavrepalanchok DistrictCourt
32.  MriNripdhojiNiraula Registrar NJA

Report
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34.
35!
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
95.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
.
72.
73.
74.
75.
76.
.
78.
79.
80.
81.
82.

Mr.BiduriMainali
Mr.LekhnathBhattarai
Mr.IMadhaviPoudel
Mr.JeevaniShahi
MriHem(RajlLamichhane
Mr.IShankariSubedi
Mr.GaneshiUpadhaya
Mr.[PrakashiRaut
Mr.lUdayalRajlSapkota
Ad.[AshishtAdhikari
Mr.JPrakashiK.C.
Mr.iKumarlingnam
Mr.ISukhadeviSapkota
Mr.DipendralUpadhaya
Mr.BashantalAcharya
Mr.[ShivaiDhungana
Mr.iDebendralPoudel
Mr.JRamiPrasadiAryal
Mr.SudarshaniK.C.
Mr.iBinodiLamichhane
Hon'ble[EkIRajBhandari
Hon’blelAmritalGharti
Hon’blelDaliBahaduriSunar
Hon'blelRadhalGyawali
Mr.JKamallPd.1Sharma
Mr.DeepakiGuragain
Mr.iGaneshiPrasadBhattarai
Ms.[AlinalHingmang
Ms.AnitalGurung
Mr.JHarilPd.0Pandit
Mr.RamiManitAdhikari
Mr.iYagyalAdhikari
Mr.LaliBahaduriGayak
Mr.RameshiPradhan
Mr.BidhyalKhanal
Mr.SitaramiBajagai
Ms.IMinalDura
Ms.[KalpanalPokharel
Mr.BandhulRajiPoudel
Ms.[KabitatAdhikari
Mr.SuryalAdhikari
Mr.IMinIPrasadiBastola
DriBhogendraJha
Mr.iPankajlKumariKarna
Mr.iJagatiNarayaniJha
Ms.ISammilKarna

Mr.IMohammadiHassimINadaf,

MriMenlKumariGautam
Mr.[RajiKumariMahato
Mr.WitendralKumariSingh

GeneraliSecretary
LegalOfficer

ExecutivelGenerallSecretary
Secretary

VicelPresident
SectionlOfficer
UnderiSecretary
AsstiProf.
AssociatelProfessor
Asst.Professor
AcademicProgramManager
Retd.IChiefUudge
ChieflLegalOfficer
Coordinator
DeputylRegister

Advocate
Mediation(Trainer
GeneraliSecretary
CAIMember

CAIMember

CAIMember

CAIMember
DistrictiCoordinator,Dhankuta
Trainer/Dhankuta
Dhankuta
Mediators,[Dhankuta
DistrictiCoordinator,iKaski
Trainer,Kaski

Kaski

Kaski

Mediator,Kaski
Trainer,ISUSS
DistrictiCoordinator,Tanahu
Mediator,ITanahu
Mediator,ITanahu
VDCICoordinator,ITanahu
DistrictiCoordinator,IChitwan
Trainer,IChitwan
Mediator,Chitwan
VDCiSecretary,/Chitwan
Mediator,Dhanusha
Dhanusha

Dhanusha
TrainerDhanusha
Mediator,Dhanusha
Sarahi

Sarahi

Sarahi

MuAN

MuAN

ADDCN

ADDCN

ADDCN
NepallMediator'Society
NepaliMediators'Society
SupremelCourt
NepaliLawiCommission
KathmanduiSchoollofilLaw
KathmanduiSchoollofilLaw
KathmanduiSchoollofiLaw
KSL

AppellatelCourt

KMC
SearchiforlCommoniGround
AppellatelCourt,Patan
Patan

ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
SUSS,

SUSS

SUSS
DhankutalSUSS
SUSS

SUSS

SUSS

SUSS

SUSS

Kathmandu

11GD

11GD

11GD

11GD

11GD

1IGD

1IGD

1IGD

Prolpublic

Prolpublic

Prolpublic

Prolpublic

Prolpublic

Prolpublic

Prolpublic

Prolpublic
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83.
84.
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89.
90.
91.
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9.
95.
9%.
97.
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99

100.
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104.
105.
106.
107.
108.
100.
110.
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112.
113.
114.
115.
116.
17.
118.
119.
120.
121.
122.
123.
124.
125.
126.
127.
128.
129.
130.
131.
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Mrs.IShobhalRegmi DistrictiCoordinator,[Sarlahi
Mr.mPrasadiJoshi DistrictiCoordinator,JRUWDUC
Mr.iSuijittKumariShrestha DistrictiTrainer[RUWDUC
Mr.KumariSinghtTailor Mediator,JRUWDUC
Mr.iRajRatnalShrestha VDCiSecretary,IRUWDUC
Mr.[RohitDeuba DistrictiCoordinator,Dadeldhura
Mr.DhirendralAwosthi DistrictiTrainer,[Dadeldhura
MriPadamiSinghiKhati Mediator,Dadeldhura
MriNawaliSinghiPal VDCiSecretary,iDadeldhura
Mr.iGaneshiKadayat DistrictiCoordinator,Kailali
MriGovindiNarayaniUpadhyay DistrictiTrainer,Kailali
Ms.ILaxmilBhandari LocallCoordinator,Kailali
Mr.GaneshiDattalJoshi VDCISecretary,IKailali
Mr.BhanuBhakialRijal DistrictiCoordinator,Banke
Mr.Radheshyam(Tharu DistrictTrainer,Banke
Mr.ThakuriPrasadiPokharel VDClSecretary,1Banke
Mr.RishilRamiKafle DistrictiCoordinator,Bardiya
Mr.BalharilSubedi ChairpersoniMediator’siNetwork,[Bardiya
Mr.PadamiRajBhatta DistrictiCoordinator,Kanchanpur
Ms.[TulasilJoshi DistrictiTrainer,[Kanchanpur
Mr.MahendralKhadka CentraliRepresentative,IMediatorsiNetwork,
Kanchanpur
Ms.IGyanullG.C. DistrictiCoordinator[Nawaparasi
Mr.iSanjayalChaudhary DistrictTrainer,Nawaparasi
Mr.INagendralPd.lYadav ChairpersoniMediator'siNetwork,[Nawaparasi
Mr.INarayanIRegmi DistrictiCoordinator,iMorang
Mr.MohaniBhattarai Mediator,iMorang
Hon’blelDambariKhadka CAIMember
Hon’blelJayaliGhimire CAIMember
Hon'blelShantilirel CAIMember
Hon'bleDevilaliThapa CAIMember
Hon’ble[PunaniSinghDahal CAIMember
Hon’blelKrishnalKumariChaudharyCAlMember
Hon’blelBharatiPsd.iShah CAIMember
Ms.ILaxmilDevilHumagain SectionlOfficer
Mr.DhurbalRajPandit SectionlOfficer
Mr.0KrishnalPd.IBhusal SectionlOfficer
Mr.0HarilBd.1Budhathoki SectionlOfficer
Ms.[KalpanalShrestha
Mr.JHumiiBahaduriKC
Mr.[RajiBista SSP
Ms.IGeetalUprety DSP
Hon'blelYamlalKandel CAIMember
Hon’blelBinalGyawali CAIMember
Mr.IChetiRajiBhatt CenteriCoordinator
Mr.PhatikiThapa ExiiMP
Ms.[TamaralRelis ResearchiFellow
Mr.IRajendralGhimire
Mr.iDevendralPoudel
Mr.KeshabiDahal ProjectiCoordinator

Prolpublic
Doti

Doti

Doti

Doti
RUWDUC
RUWDUC
RUWDUC
RUWDUC
RUWDUC
RUWDUC
RUWDUC
RUWDUC
CelLRRd
CelLRRd

CeLRRd
CeLRRd
CeLRRd
CeLRRd

CeLRRd

CeLRRd

CeLRRd

CeLRRd

CeLRRd

CeLRRd
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
ConstituentAssembly
MoiLID

MoiLiD

MoiLID

MoiLID

MoWCSW
MinistryloflLJ&CAM
PolicelHeadquarter
NepallPolice
ConstituentAssembly
ConstituentAssembly
CeLRRd

LondoniSchooloflEconomics
PPRiNepal
AppellatelCourt,Patan
AccessltolJustice, IUNDP
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134.
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138.
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147.

148.
149.
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.

MriHemangiSharma
Ms.0ShikhalPrasai
Mr.IMilaniPoudyal
Mr.DiliBhusaniPathak
Mr.iRajeshiTimilsina
MriPitambariBhandari
Ad.1BasantalAcharya
Ad.[RammaniAdhikari
Assoc.IProf.IHKIRana
Mr.LarsPeteriChristensen
Mr.IMukundaiKattel
Ms.IMichellelParleviet
Ms.ISharadal Gyawali
Mr..BBhimiPsd.[Dhungana
Mr.[KiraniPsd.iDhungel
Mr.ILoknathiGhimire

Ms.KareniBennett
Ad.BhabishworiGurung
Ms.IChetanalRegmi
Mr.RameshiNeupane
Mr.0YamiBirahi
Mr.[SatishiSharma
MrilJanakiTiwari
Ms.IGeetalPathakiSangroula
Mr.iKishoriSilwal
Mr.AnjaniKumariDahal
Mr.[RammanilGautam
Mr.SudeepiGautam
Ms.IPreetilThapa
Ms.[SameeralShrestha
Mr.lPrakashiManilSharma
Ms.0ShovalBasnet
Mr.iNayaniBhaktalShrestha
Ms.0SushilaiSerchan
Mr.lKumariSharmalAcharya
Ms.0SakilaiChhetri
Mr.[RamsharaniPokharel
Mr.JMahesworiPhuyal
Ms.0SushilaiKarki
Mr.AniliShrestha
Mr.0SantoshiK.C.
Mr.[PrashantlPathak
Ms.ISangitalB.K.
Ms.0SushilalNeupane
Mr.lAmit]Uprety

Medla[person
AssistantDirector

Medialperson

Cameraman
StudentConflict/PeacelandDevelopmentStudies
LegalOfficer

LegalOfficer

TeachingFaculty
ProgrammelCoordinator
Advisor
ConflictiTransformationiAdvisor
GDO

GeneralSecretary

Consultant

Student

Medialperson
Medialperson
Reporter

Reporter

President

Director

Secretary

Treasurer
ProgramiCoordinator
ProgramManager

ExecutivelDirector

ProgramiCoordinator
ProgramiCoordinator
ProgramiCoordinator
ProgramiCoordinator

Volunteer,Secretariat

Volunteer
Volunteer
Volunteer
Volunteer
Volunteer

PPRiNepal
Interface,INepal
InterfacelNepal
Interface,INepal
InterfacelNepal

TU
KathmanduMetropolitan(City
LekhnathiMunicipality
KSL

DanidaHUGOU
DanidaHUGOU
DanidaHUGOU

USAID

NAVIN
LocallPeacelCommittee
Conflict,lPeaceland
DevelopmentiStudies,[TU
McConnellFoundation
NepalBariAssociation

ABCiNepal
AnnapurnalPost
Mulyankan
TrishuliFM
CelLRRd

CelLRRd

CelLRRd

CelLRRd

CelLRRd
TheAsiaFoundation
TheAsiaFoundation
Propublic
RUWDUC

SUSS

IGD

CelLRRd

CelLRRd

CelLRRd

KathmandulSchoolloflLaw
KathmandulSchoolloflLaw
KathmandulSchoollofilLaw
KathmandulSchoollofilLaw
KathmandulSchoolloflLaw
KathmandulSchoolloflLaw
KathmandulSchoolloflLaw
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